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P R E L I M I N A R Y  M E M O R A N D U M  
F e b r u a r y  2 3 ,  1 9 7 9  C o n f e r e n c e  
L i s t  1 ,  s h e e t  3  
N o .  7 8 - 1 0 7 6 - C S Y  
R h o d e  I s l a n d  
v .  
I n n i s  
C e r t  t o  R h o d e  I s l a n d  S u p r e m e  C o u r t  
( D o r i s  f o r  t h e  c o u r t :  K e l l e h e r ,  
J o s l i n  d i s s e n t )  
S t a t e / C r i m i n a l  
T i m e l y  
S U M M A R Y :  R e s p o n d e n t  h e l p e d  p o l i c e  l o c a t e  a  s h o t g u n  w h i c h  
h a d  b e e n  u s e d  i n  a  m u r d e r .  T h e  s h o t g u n  w a s  s u p p r e s s e d  b e c a u s e  
t h e  p o l i c e  h a d  v i o l a t e d  r e s p o n d e n t ' s  M i r a n d a  r i g h t s  b y  
i n t e r r o g a t i n g  h i m  a f t e r  h e  h a d  r e q u e s t e d  a n  a t t o r n e y .  
F A C T S :  R e s p o n d e n t  I n n i s  w a s  c o n v i c t e d  o f  m u r d e r .  A f t e r  
r e s p o n d e n t ' s  a r r e s t ,  i n  J a n u a r y  1 9 7 5 ,  t h r e e  o f f i c e r s  s e p a r a t e l y  
t o l d  h i m  o f  h i s  M i r a n d a  r i g h t s .  A f t e r  t h e  t h i r d  r e a d i n g  
r e s p o n d e n t  s a i d  h e  w a n t e d  a n  a t t o r n e y -.  W h e n  r e s p o n d e n t  w a s  
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p l a c e d  i n  a  p o l i c e  c a r  f o r  t r a n s p o r t a t i o n  t o  t h e  p o l i c e  s t a t i o n ,  
t h e  o f f i c e r  i n  c h a r g e  t o l d  t h e  t h r e e  o f f i c e r s  i n  t h e  c a r  n o t  t o  
q u e s t i o n  r e s p o n d e n t .  O n  t h e  w a y  t o  t h e  s t a t i o n  o n e  o f  t h e  
o f f i c e r s  t o l d  a n o t h e r  t h a t  a  s c h o o l  f o r  h a n d i c a p p e d  c h i l d r e n  
w a s  i n  t h e  a r e a  o f  t h e  s e a r c h  f o r  t h e  s h o t g u n .  T h e  o f f i c e r  
e x p r e s s e d  a  h o p e  t h a t  n o  c h i l d  w o u l d  f i n d  t h e  g u n .  R e s p o n d e n t  
I n n i s  t h e n  a n n o u n c e d  t h a t  h e  w o u l d  s h o w  t h e ~  w h e r e  t h e  g u n  
w a s .  T h e  s t a t e  s u p r e m e  c o u r t  w r o t e  t h a t  i t  w a s  " u n d i s p u t e d  
t h a t  a t  n o  t i m e  w e r e  a n y  q u e s t i o n s  a s k e d  o f  [ r e s p o n d e n t ]  b e f o r e  
h e  o f f e r e d  t o  l e a d  p o l i c e  t o  t h e  ~ e a p o n . "  A t  t h e  s i t e  o f  t h e  
s e a r c h  r e s p o n d e n t  w a s  a g a i n  t o l d  h i s  r i g h t s .  H e  a c k n o w l e d g e d  
t h a t  h e  u n d e r s t o o d  t h e m .  A f t e r  s o m e  s e a r c h i n g  h e  f o u n d  t h e  
s h o t g u n  a n d  s h e l l s  w h i c h  w e r e  i n t r o d u c e d ,  o v e r  r e s p o n d e n t ' s  
o b j e c t i o n ,  a t  t r i a l .  
H O L D I N G  B E L O W :  T h e  R h o d e  I s l a n d  S u p r e m e  C o u r t  v a c a t e d  t h e  
c o n v i c t i o n  a n d  r e t u r n e d  t h e  c a s e  f o r  a  n e w  t r i a l ,  h o l d i n g  t h a t  
r e s p o n d e n t ' s  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  h a d  b e e n  
v i o l a t e d .  T h e  c o u r t  d i v i d e d  i t s  c o n s i d e r a t i o n  i n t o  t w o  p a r t s :  
( 1 )  w h e t h e r  r e s p o n d e n t  w a s  i n t e r r o g a t e d  a n d  ( 2 )  w h e t h e r  h e  h a d  
w a i v e d  h i s  r i g h t s .  T h e  c o u r t  r e l i e d  u p o n  B r e w e r  v .  W i l l i a m s ,  
4 3 0  U . S .  3 8 7  ( 1 9 7 7 } ,  t o  s u p p o r t  i t s  c o n c l u s i o n  t h a t  t h e  c o n d u c t  
o f  t h e  p o l i c e  a m o u n t e d  t o  i n t e r r o g a t i o n .  T h e  c o u r t  a d m i t t e d  
t h a t  t h e r e  w e r e  d i f f e r e n c e s  b e t w e e n  t h i s  c a s e  a n d  B r e w e r ,  b u t  
f o u n d  t h e m  t o  b e  c o n s t i t u t i o n a l l y  i n s i g n i f i c a n t .  
I n  c o n s i d e r i n g  t h e  p o s s i b i l i t y  o f  w a i v e r  t h e  c o u r t  h e l d  
t h a t  a n y  w a i v e r  m u s t  b e  v o l u n t a r y ,  k n o w i n g ,  a n d  i n t e l l i g e n t .  
T h e  c o u r t  r e a s o n e d  t h a t  t o  f i n d  a  w a i v e r  w o u l d  b e  i n c o n s i s t e n t  
w i t h  t h e  r e s p o n d e n t ' s  r e q u e s t ,  s h o r t l y  b e f o r e ,  t o  s e e  a n  
a t t o r n e y .  T h e  c o u r t  f o u n d  t h a t  t h e  o f f i c e r ' s  c o m m e n t s  w e r e  
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" h i g h l y  i m p r o p e r "  i n  l i g h t  o f  t h e  f a c t  t h a t  r e s p o n d e n t  h a d  n o t  
b e e n  a b l e  t o  c o n s u l t  w i t h  a n  a t t o r n e y .  T h e  c o u r t  n o t e d  t h a t  
t h e r e  w a s  n o  " a f f i r m a t i v e  e v i d e n c e "  t h a t  r e s p o n d e n t  h a d  w a i v e d  
h i s  r i g h t s .  T h e  c o u r t  c o n c l u d e d  t h a t  r e s p o n d e n t ' s  s t a t e m e n t  
t h a t  h e  w o u l d  t a k e  t h e  p o l i c e  t o  t h e  s h o t g u n  w a s  i n a d m i s s i b l e . *  
T h e  a d d i t i o n a l  w a r n i n g  b e f o r e  r e s p o n d e n t  a c t u a l l y  l o c a t e d . t h e  
s h o t g u n  d i d  n o t  p u c g e  t h e  t a i n t  f r o m  t h e  e v i d e n c e .  S o ,  t h e  
c o u r t  a l s o  e x c l u d e d  t h e  s h o t g u n  i t s e l f ,  o t h e r w i s e  t h e  s t a t e  
w o u l d  b e  a b l e  t o  b e n e f i t  f r o m  t h e  p r i o r  i l l e g a l  c o n d u c t .  
J u s t i c e  K e l l e h e r  d i s s e n t e d  b e c a u s e  h e  d i d  n o t  b e l i e v e  t h a t  
M i r a n d a  r e q u i r e d  a b s o l u t e  s i l e n c e  b y  t h e  p o l i c e  o n c e  a  p e r s o n  
h a d  r e q u e s t e d  a n  a t t o r n e y .  H e  d i s t i n g u i s h e d  B r e w e r  a s  b a s e d  o n  
a  f i n d i n g  t h a t  t h e  p o l i c e  o f f i c e r  b e g a n  t h e  " C h r i s t i a n  b u r i a l "  
s p e e c h  w i t h  t h e  i n t e n t  o f  e l i c i t i n g  i n c r i m i n a t i n g  e v i d e n c e .  
H e r e ,  b y  c o n t r a s t ,  t h e r e  w a s  n o  s u c h  i n t e n t .  I n  e x p l a i n i n g  h i s  
c o n c l u s i o n  t h a t  t h e r e  w a s  n o  i n t e r r o g a t i o n ,  h e  e m p h a s i z e d  t h a t  
B r e w e r  w a s  d e c i d e d  t w o  y e a r s  a f t e r  r e s p o n d e n t ' s  a r r e s t .  E v e n  
i f  t h e r e  h a d  b e e n  i n t e r r o g a t i o n  J u s t i c e  K e l l e h e r  e x p l a i n e d  t h a t  
h e  w o u l d  n o t  e x c l u d e  t h e  s h o t g u n  ? i n c e  i t s  d i s c o v e r y  w a s  t h e  
r e s u l t  o f  a  v o l u n t a r y  a n d  i n t e l l i g e n t  w a i v e r  o f  r e s p o n d e n t ' s  
r i g h t s .  
C O N T E N T I O N S :  P e t i t i o n e r  a r g u e s  t h a t  t h e  s t a t e  c o u r t  
i m p r o p e r l y  e x t e n d e d  t h e  M i r a n d a  r u l e  t o  a  s i t u a t i o n  w h e r e  n o  
i n t e r r o g a t i o n  t o o k  p l a c e .  P e t i t i o n e r  a l s o  c o n t e n d s  t h a t  e v e n  
i f  t h e r e  w a s  a  v i o l a t i o n  o f  M i r a n d a  t h e  e v i d e n c e  s h o u l d  n o t  b e  
s u b j e c t  t o  a u t o m a t i c  e x c l u s i o n .  P e t i t i o n e r  n o t e s  t h a t  t h e  
* P e t i t i o n e r  n o t e s  t h a t  r e s p o n d e n t  n e v e r  r e q u e s t e d  t h a t  t h e  
s t a t e m e n t  b e  e x c l u d e d .  P e t n .  a t  1 1  n . 2 .  
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e x c l u s i o n a r y  r u l e  a p p l i e s  i n  F o u r t h  A m e n d m e n t  c a s e s  a n d  h a s  
,  
n e v e r  b e e n  e x t e n d e d  t o  c a s e s  s u c h  a s  t h i s  w h i c h  a r i s e  u n d e r  t h e  
F i f t h  A m e n d m e n t .  P e t i t i o n e r  s u g g e s t s  t h a t  M i c h i g a n  v .  T u c k e r ,  
4 1 7  U . S .  4 3 3  ( 1 9 7 4 } ,  i s  c o n t r o l l i n g .  A c c o r d i n g  t o  p e t i t i o n e r ,  
t h e  p o l i c e  h e r e  a c t e d  i n  g o o d  f a i t h  a n d  w i t h o u t  f a u l t .  
R e s p o n d e n t  r e p l i e s  t h a t  t h e  d i s p u t e  h e r e  i s  o n e  o f  f a c t  a n d  
n o t  o f  c o n s t i t u t i o n a l  l a w .  R e s p o n d e n t  c o n t e n d s  t h a t  
" i n t e r r o g a t i o n , "  i n  t h e  s e n s e  u s e d  i n  M i r a n d a  i n c l u d e s  " a n y  
d e l i b e r a t e  v e r b a l  a t t e m p t  t o  e l i c i t  i n c r i m i n a t i n g  i n f o r m a t i o n  
b y  i d e n t i f i a b l e  l a w  e n f o r c e m e n t  o f f i c e r s . "  H e r e  t h e  o f f i c e r s  
d i d  n o t  h o n o r  t h e  c o m m a n d  o f  M i r a n d a ;  i n s t e a d ,  o n e  o f f i c e r  
s o u g h t  t o  c o e r c e  t h e  r e s p o n d e n t  i n t o  m a k i n g  a n  i n c r i m i n a t i n g  
s t a t e m e n t .  F i n a l l y ,  r e s p o n d e n t  c o n t e n d s  t h a t  t h e  C o u r t  h a s  
e x t e n d e d  t h e  e x c l u s i o n a r y  d o c t r i n e  t o  e v i d e n c e  o b t a i n e d  b y  a n  
u n l a w f u l  c o n f e s s i o n  i n  H a r r i s o n  v .  U n i t e d  S t a t e s ,  3 9 2  U . S .  2 1 9 ,  
2 2 2 , 2 2 6  ( 1 9 6 8 ) .  
D I S C U S S I O N :  T h i s  c a s e  c l o s e l y  p a r a l l e l s  B r e w e r .  A l t h o u g h  
t h e  f a c t s  a r e  n o t  a s  s t r o n g  a s  i n  B r e w e r ,  t h e  i s s u e  i s  
e s s e n t i a l l y  t h e  s a m e .  C o n s i d e r a t i o n  o f  t h i s  c a s e  i s  t h e r e f o r e  
l i k e l y  t o  a m o u n t  t o  n o  m o r e  t h a n  a n o t h e r  i n t e r p r e t a t i o n  o f  t h e  
f a c t s .  N e v e r t h e l e s s ,  i n  M i c h i g a n  v .  T u c k e r  t h e  C o u r t  u n d e r t o o k  
s u c h  a  r e - i n t e r p r e t a t i o n  a n d  c o n c l u d e d  t h a t  e v i d e n c e  s h o u l d  n o t  
b e  s u p p r e s s e d .  T h e  C o u r t  m a y  t h e r e f o r e  w a n t  t o  d i s c u s s  t h i s  
c a s e .  
T h e  C o u r t  h a s  g r a n t e d  c e r t  i n  t w o  c a s e s  t h a t  i n v o l v e  
M i r a n d a :  N o .  7 8 - 3 3 4 ,  F a r e  v .  M i c h a e l  C .  ( D o e s  a  r e q u e s t  t o  s e e  
a  p a r o l e  o f f i c e r  c o n s t i t u t e  i n v o c a t i o n  o f  M i r a n d a  r i g h t s ? ) ;  
N o .  7 8 - 3 5 4 ,  N o r t h  C a r o l i n a  v .  B u t l e r  ( M a y  M i r a n d a  r i g h t s  b e  
w a i v e d  t h o u g h  r e f u s i n g  t o  s i g n  t h e  w a i v e r  f o r m  a n d  t o  m a k e  a n  
-•  
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e x p r e s s  w a i v e r ? ) .  I t  s e e m s  u n l i k e l y  t h a t  r e s o l u t i o n  o f  t h o s e  
c a s e s  w i l l  a f f e c t  t h e  q u e s t i o n  o f  w a i v e r  i n  t h i s  c a s e .  A n o t h e r  
c a s e  w h i c h  r e l a t e s  t o  t h i s  o n e  i s  o n  t h e  l i s t  f o r  t h e  F e b r u a r y  
1 6  C o n f e r e n c e  ( L i s t  1 ,  s h e e t  2 ) :  N o .  7 8 - 7 7 5 ,  N e w  Y o r k  v .  
T o m p k i n s .  T h e  i s s u e  t h e r e  i n v o l v e s  N e w  Y o r k ' s  r u l e  t h a t  o n c e  a  
d e f e n d a n t  h a s  r e t a i n e d  c o u n s e l  h e  c a n n o t  w a i v e  h i s  r i g h t  t o  
c o u n s e l  w i t h o u t  c o u n s e l  b e i n g  p r e s e n t .  R e s o l u t i o n  o f  t h a t  c a s e  
c o u l d  i n f l u e n c e  t h i s  o n e ;  b u t ,  a g a i n ,  i t  s e e m s  u n l i k e l y  t h a t  i t  
w o u l d  c h a n g e  t h e  d i s p u t e  i n  t h i s  c a s e  f r o m  a n  e s s e n t i a l l y  
f a c t u a l  p r o b l e m .  
T h e r e  i s  a  r e s p o n s e .  
2 / 1 2 / 7 9  
P r a t t  
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second oral admission and the shotgun, or the shotgun itself, 
harmless error? 
2. FACTS AND HOLDING BELOW. On January 16, 1975 a cab 
driver reported that he had been robbed by a resp who was 
carrying a sawed off shotgun. Resp was arrested on the streets 
2. 
of Providence, Rhode Island in the early morning of January 17, 
1975 by Patrolman Lovell. Lovell {dvised resp of his Miranda 
v 
rights. Sergeant Sears arrived shortly thereafter and advised 
resp of his Miranda rights again. Then Captain Leyden arrived 
✓ 
and warned resp of his Miranda rights for a third time. Resp 
said that he wanted to see an attorney. 
Leydon ordered three patrolmen to take resp to police 
c::- ..., 
headquarters, and told them not to question or coerce the 
---------,;..------· 
defendant in any way. The resp was put in the back seat of a 
----police car in which a wire screen separated the front seat from 
the back. The wire screen did not preclude a person in the back 
seat from hearing a conversation conducted in the front seat. 
In the car, Officer Gleckman informed Officer McKenna 
that there was a school for hadicapped children in the area 
where resp had been arrested, and expressed the fear that a 
child might find the shotgun and hurt himself. Officer McKenna 
apparently agreed. Resp thereupon asked the police to return to 
the scene of the arrest so that he could show them where the 
shotgun was hidden. The police car, which had traveled no more 
than a mile and a half from the scene of the arest, returned. 
----------Captain Leydon advised resp of his Miranda rights for 
the ~urth time. Captain Leyden asked resp if he understood 
his rights. Resp said that he did and that he wanted to show 
-
---------------
the police where the shotgun was hidden. The resp then led the 




statements and the physical evidence were introduced at his 
later trial. Resp was convicted for a murder committed five 
days before the arrest. Witnesses said that resp had a sawed 
off shotgun when he took a cab on the night of January 12, 1975. 
That cabdriver was later found dead. 
The Rhode Island Supreme Court recognized the principle 
that custodial interrogation must cease once a suspect has 
invoked his Miranda rights. See Miranda v. Arizona, 384 U.S. 
436, 473-75 (1966). Since resp was undoubtedly in custody, the 
admissibility of his comments in the police car turned on 
whether he had been interrogated. The court held that resp had 
been interrogated within the meaning of Miranda v. Arizona when 
Officer Gleckmen talked with Officer McKenna. The court looked If. 9. C-f: 
to Brewer~ Williams, 430 U.S. 387, 400 
to the definition of interrogation. 
(1977), for guidance as~ 
The court stated that~ 
differnces between the "Christian burial" speech in Brewer and 
~
the facts of this case were constitutionally insignificant. The 
court stated that the statements between the officers 
constituted interrogation regardless of whether they were 
._j_irected to the resp or why they were spoken. 
~ - The court then reversed the trial court's holding that 
~~ resp had validly waived his Miranda rights when he returned to 
e ~ ~ene of the arrest and showed the pol ice where the weapon 
½as hidden. The supreme court found "no evidence in the record 
~before us affirmatively indicating that defendant affirmatively 
v 
- 4. 
waived his fifth amendment rights at this time other than the 
fact that he ultimately agreed to assist the police in locating 





the fourth Miranda warning did not alter this 
Because the discovery of the weapon was the product 
pol ice remarks, the shotgun was the "fruit of the 
poisonous tree," and must be suppressed. 
- ,._.,. 
Finally, the court found that introduction of the 
tainted evidence was not harmless error. 
. 
In dissent, Justices Kelleher and Joslin distinguished~ 
Brewer. In this case "there is nothing in the record before us 
which suggests in any way that Patrolman Gleckman deliberately 
set out to elicit incriminating statements from the defendant." 
Because the statement was voluntary and not the product of 
interrogation, the dissenters believed it was admissable. 
Further the dissenters argued that the resp waived the 
privilege against self-incrimination when, after receiving his 
fourth set of Miranda warnings, he agreed to lead the police to 
the shotgun. 
3. Was Resp interrogated within the meaning of Miranda 
v. Arizona? 
A. Petitioner. First, petr argues that Brewer v. 
Williams is inapplicable to this case because it is a Sixth 
Amendment case applying Messiah~ United States, 377 U.S. 201 
(1964) rather than Miranda v. Arizona. Brewer does not control 
-
5. 
this case because no adversary proceedings had been instituted 
against resp at the time of his statement. More importantly, 
petr argues that Brewer does not define the scope of 
"interrogation" because interrogation is not a necessary 
component of a Messiah violation. For example, in the facts of 
Messiah the inculpatory remarks were made to an undercover 
agent. The defendant, without knowing that he was speaking to 
~ ~he pol ice, was not compelled to speak in the manner proscribed 
by Miranda. Messiah broadly prohibits the government from 
deliberately eliciting or inducing incriminating statements from 
a defendant once adversary proceedings have commenced. 
Petr recognizes that some of this Court's language in 
Brewer assumed that an interrogation took place in that case, 
and therefore the dicta provides guidance. Brewer made it 
clear, for example, that interrogation need not be in the form 
of a question and that interrogation may include the use of 
psychological ploys. 
concurring). 
430 U.S. at 399; id. at 412 (Powell, J., 
Petr argues that the language of Brewer is consistent 
with a rule that interrogation does not take place when a 
suspect in custody overhears a conversation which is neither 
intended nor likely to elicit an incriminating response. In 
this case, petr contends that the remarks were not 1 ikely to 
elicit a reponse. There is no evidence that Gleckman intended 
the remarks to be compel a response, nor that they were aimed at 
• 
6. 
Innis. The trial judge noted that it was entirely 
understandable that the policeman would express concern over the 
possibility that a handicapped child would be injured. 
B. Respondent. 
within the meaning of 
statements were made 
Resp contends that he was interrogated 
Miranda. First, resp argues that his 
in a coercive setting of the type 
disapproved in Miranda. He was arrested at gunpoint, surrounded 
by numerous officers, placed in the back of a police wagon 
headed in an unknown direction where he overheard highly emotive 
remarks. He had not actually spoken with counsel, nor received 
assurances that he would talk with an attorney, nor sat with an 
apparently friendly police officer for a period of time. In sum, 
he was subjected to a morality play staged by the police which 
challenged him to display a necessarily incriminating response 
to a life-threatening situation. This was psycological coercion 
greater than the pressures present in Brewer. 
Second, resp suggests that the record, which contains 
the testimony of the three officers in the police car is 
inadequate. This Court should, therefore, defer to the factual 
conclusion of the state supreme court that resp was subject to 
subtly compelling psychological pressures. 
Third, resp atacks the petr's suggestion that the 
presence of interrogation turns on the subjective intent of the 
police officer. Although the remarks do suggest that the 
comments were a deliberately calculated ploy, a purely 
- 7. 
subjective standard would create an evidentiary morass. 
Instead, interrogation should turn on the impact of the police 
conduct on the suspect. This Court must formulate a definition 
of interrogation that does not reward police trickery. 
C. Discussion. The parties do not disagree strongly 
over the formulation of the standard, although they are bitterly 
divided over its application. Petr concedes that in this 
situation Miranda prohibits custodial interrogation after the 
right to assistance of counsel has been invoked. See Fare v. 
Michael ~, 47 LW 4771, 4774 (June 20, 1979). Petrs correctly 
argues that Brewer is not controlling precedent because this is 
not a Messiah case, but both parties recognize that the Brewer 
opinions offer insight into the proper formulation of an 
definition of interrogation. 
In particular, your Brewer concurrence charcterizes 
Detective Learning's speech as 
a skillful and effective form of interrogation. 
Moreover, the entire setting was conducive to the 
psychol ig ical coercion that was sucessfully expoi ted. 
Willams was known by the police to be a young man with 
quixotic religous convictions and a history of mental 
disorders. The date was the day after Christmas, the 
weather was ominous, and the setting appropriate for 
Detective Leaming' s talk of snow concealing the body 
and precenting a "Christian burial." Williams was 
alone in the automobile with two pol ice officers for 
several hours. 
430 U.S. at 412 (Powell, J., concurring). The facts of Brewer 
left no doubt that "Detective Leaming deliberately and 
designedly set out to elicit information from Williams." Id. at 
r-) 
• 
- - 8. 
399. Brewer supports the proposition, therefore, that any 
deliberate attemt to elicit information is an interrogation, no 
matter what its form. 
A series of lower court cases have developed along 
similar lines. One court found a found a Miranda interrogation 
where "the whole purpose of [a federal agent's] talk given to 
the defendant was to persuade her to confess," United States v. 
McCain, 556 F.2d 253, 256 (5th Cir. 1977); see also Combs v. 
Wingo,465 F.2d 96, 99 (6th Cir. 1972). Some courts have stated 
that police conduct calculated to, expected to, or likely to, 
evoke admissions is interrogation. See Commonwealth~ Mercier, 
302 A.2d 337 (Pa. 1973); Commonwealth v. Simala, 252 A.2d 575, 
578 (Pa. 1969); United States v. Lewis, 425 F.Supp. 1176 (D. 
Conn. 1977); Santos v. Bayley, 400 F.Supp. 784, 795 (M.D. Pa. 
1975). An appellate decision from Oregon has held that 
interrogation includes "all police action which is designed to 
elicit statements from a defendant in custody, including acts of 
inducement or persuasion." State v. Turner 573 P.2d 326, 327 
(Ore. App. 1977); see State v. Johnson 586 P.2d 811, 814 (Ore. 
___...._ 
App. 1978). 
I believe that the 
appropriate test. As the resp 
solely on the intentions of 
Oregon standard provides an 
notes, a standard that focuses 
the police officer would be 
difficult to apply. An objective standard more accurately 
focuses on the central concern of Miranda--the desire to prevent 
9. 
-
coercive pressures from operating to force a suspect to forego 
his Fifth Amendment rights. 
We will never know what was going through Gleckman' s 
mind at the time he spoke. Certainly the evidence does not show 
that Gleckman, like Leaming, "purposefully sought" incriminating 
evidence. 430 U.S. at 399. But the evidence does not preclude 
that possiblity either. 
From an objective viewpoint, Innis was not subjected to 
J ~ th_:' type_ ~ Williams. of psycholigically -------------------------------- -
coercive pressures exerted on 
-
---to take 
~ there is no evidence that the police attempted 
advantage of the suspect' s known psychological 
weaknesses. ~the conversation was brief. ~it was 
not explicitly directed at the suspect~the suspect had 
been riding in the automobile for only a few minutes, and there 
was no reason to believe that he would be closeted with the 
officers for a long period of time. Although no one of the 
circumstances precludes a finding of interrogation, all of them 
taken together suggests that the police action was not designed 
to elicit incriminating statements from resp. Yet this analysis 
does not eliminate the possiblity that the remarks were made in 
a manner and tone that would reasonably indicate to the resp 




{ ~ primarily on 
the resp was subject to subtly compelling 
pressures. The resolution of this issue "turns 
one's perception of the facts." 43 0 U.S. a t 409 
IU. 
- -
(Powell, J., concurring). My perception is that the policeman's 
comment does not appear to be designed to elicit information. 
find that the resp was not interrogated 
Miranda. 
/ Accordingly, I would 
~. ~~.,,, ~~thin the
40
meaning of 
Assuming that Resp was interrogated, are his 
~ ---~------"-------_.;::.. _ ___,:;_...:,__...;..._ _ 
subsequent oral statements admissible? 
A. Petitioner. Petr argues that the oral statements 
made when the resp returned to the scene of the arrest are 
admissible even if the statements in the car were the product of 
an improper interrogation. Resp knowingly and intelligently 
lwaiv~d his rights under Miranda after the fourth set of Miranda warnings had been given. Resp was removed from the police car 
and from the contol of the patrolmen who had interrogated him. 
A different office gave him the fourth set of Miranda warnings. 
Resp said he wanted to show the police where the gun was hidden. 
These events demonstrate a sufficient degree of attenuation 
between the interrogation in the car and the resp's decision to 
, show the police where the gun was hidden to make that decision a 
valid waiver of Miranda rights. Unlike Brewer, the police did 
not exploit the previous illegal action 
B. Respondent. Resp offers two theories to support the 
conclusion that the subsequent oral admissions are inadmissible. 
The first rests on the principle that the police may not 
interrogate a suspect once he has invoked his right to an 




l l • 
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The interrogation in the police car was an obvious 
of this principle. Therefore all subsequent 
interrogations should also be suppressed. Otherwise, the poice 
offcier who gave the fourth set of Miranda warnings would be the 
benficiary of the illegal interrogation in the car. A different 
result would destroy the incentive for police to respect 
Miranda, because the first interrogation, even if illegal, might 
soften up the suspect for subsequent questioning. Instead of 
relying in a case-by-case waiver test, the Court should hold 
that oral statements made after the police have ignored a 
suspect's request for an attorney should be suppressed . 
Alternatively, 
rights at the time of 
resp argues that he did not 
the fourth Miranda warnings. 
waive his 
The petr 
bears a heavy burden to demonstrate that resp knowingly and 
voluntarily waived his rights. Fare v. Michael ~, 47 LW at 
4 77 6. In assessing the effect of the resp statements after he 
received the fourth Miranda warnings, it is important to note 
that his statements in the car had already "let the cat out of 
the bag." A person who has already confessed is at a 
substantial disadvantage when he is questioned again. Indeed, 
this Court has recognized the effect of making one inculpatory 
statement on a suspect's decision to make another. See Westover 
v. United States, 384 U.S. 436, 494 (1966); United States v. 
Bayer, 331 U.S. 532, 540 (1947). 
Thus, the existence of a prior illegal confession may 
I L. • 
-
invalidate a later "waiver" if they are so closely related in 
time and circumstances that the decision to speak the second 
time is not knowing and intelligent. In this case, resp did not 
waive his rights. He had asked to see an attorney, but instead 
he had been interrogated. He made an incriminating statement. 
Within minutes he was confronted by another police officer who 
had been informed of resp's statement. At the time he agreed to 
show the police the location of the shotgun, resp was surounded 
by the officers to whom he had made his previous inculpatory 
remarks. Given the nature of the prior illegality, the 
existence of the resp's admission, and the close factual nexus 
between resp' s first and second admissions, the petr has not 
shown a valid waiver. 
C. Discussion. I believe that resp's first theory is 
correct. Miranda prohibits police from continuing interrogation 
once the suspect has invoked his right to an attorney. 384 U.S. 
· ·_ ,,.,I at 4 7 4 . ~ 't, if"'- It was illegal for the police to interrogate resp in ........_ ____ _ 
- ----------------~ ,.t' ~ the police car once he had asked to see an attorney. The rule 
~Y V ;:rt questioning may not continue after the suspect asks for an ~ ~:torney is necessary to inform police and courts with 
~ ~ specificity what police actions are proper. See Fare~ Michael 
~~• .£.,_, 47 LW at 4774. 
~ is in some tension 
Michigan~ Mosely, 
in the result) . 




a rule of voluntary waiver. See 




The second interrogation presents the question whether 
the police were still prohibited from questioning the suspect 
because he had asked to see an attorney, or whether this Court 
should apply a waiver standard. As resp correctly notes, 
application of a waiver standard to the second interrogation 
would bring about a curious result. Al though statements from 
the first confession would be automatically excluded, statements 
from a second interrogation following hard on the heels of 
illegal police action would be judged under a more lenient 
standard. 
There are two arguments for applying a waiver standard 
instead of a per se rule to the second interrogation: (a) the 
.. 
inculpatory statements made in the police car demonstrate that 
the resp no long wished see an attorney, or (b) the fourth set 
{
of Miranda warnings, by explicitly readvising resp of his right 
to an attorney: breaks the chain of events sufficiently for the 
subsequent waiver of rights to be judged as if no prior 
illegality existed. The former justification is certainly 
incorrect~ if the inculpa~ory statements were made in such 
circumstances that they are inadmissable, then they certainly 
cannot provide a waiver of rights. The latter justification 
depends upon a pol icy judgment. If the deterrent ef feet of 
Miranda would be hampered by use of a waiver standard, then the 
per se rule must be applied to prevent police expoitation of 
illegal actions. On the other hand, exclusion of the first 
I'¼. 
-
statement plus application of a strict waiver standard may 
provide the same amount of deterrence, while recognizing the 
possibility that a resp may wish to make a voluntary statement. 
This latter approach would recognize the prior illegality as a 
factor, but not the sole factor, in assessing the validity of 
waiver. 
I tend to the first view, because I do not perceive the 
distinction between the first and second interrogations 
conducted within minutes of each other. Nevertheless, I think 
that the theoretical difference between the two approaches is of 
1 it tle practical significance. Under the per se theory, the 
second oral admission cannot be introduced at trial. 
Under the waiver standard, the state bears a heavy 
burden of demonstrating a knowing and intelligent reliquishment 
of the right to an attorney, taking into account the effect of 
the prior illegality. Although at some point prior illegality 
will no longer affect the validity of a waiver, see United 
States v. Bayer, 331 U.S. at 540-51, in this case I believe that 
the events were too closely bound in circumstance and time to 
permit that conclusion. Once he had told the police that he 
1( I would show them the whereabouts of the shotgun, I do not think ~~ that resp voluntarily and intelligently waived his rights at the 
~ ~(A time of the fourth Miranda warnings. 
Cf\ ' ~ 
-~~\ 
I '.:> • 
5. Assuming that all oral statements are inadmissable, 
is physical evidence admissible? 
A. Petitioner. Petr contends that physical evidence 
should be admissable absent a showing that the inculpatory 
statements were constitutionally involuntary, or that the police 
deliberately atempted to subvert a suspect's constitutional 
rights. Two lines of cases support this theory. First, this 
Court has recognized that the exclusionary rule should be 
applied only where its purposes will be served. See United 
States v. Janis, 428 U.S. 433 (1976); Brown v. Illinois, 422 
U.S. 590, 600 (1975); United States v. Calandra, 414 U.S. 338 
(1974). Second, this Court has recognized that statements taken 
in violation of Miranda may be used for some purposes. See 
Michigan v. Tucker, 417 U.S. 433, 444 (1974); Harris v. New 
York, 401 U.S. 222, 224-25 (1971). 
These principles suggest that application of the 
exclusionary rule should take into account the nature of the 
violation, the nature of evidence located as a result of the 
violation, and the effecttcluding evidence. In this case, the 
violation was not the product of intentional police misconduct. - ---- - _;,_ ______________ _;;.. ______ _ 
The trial judge stated that it was understandable that the 
officers would discuss the possibility of handicapped children 
finding the shotgun. The nature of the evidence is highly 
reliable. A shotgun, unlike a confession, is trustworthy. The 




unconstitutional police conduct. Deterrence w i 11 not be 
lessened if the shotgun is admissible because pol ice will not 
take the risk of losing the use of a full confession simply to 
obtain physical evidence. Moreover, the interest of 
determining the resp's guilt or innocence on the basis of 
trustworthy evidence suggests that the shotgun should be 
I H'$ admitted. In sum, this is a case in which the exclusionary rule 
should not apply. 
----The state court's application of Wong Sun v. United 
States, 371 U.S. 471 (1963) is incorrect. This Court has 
recognized that the Wong Sun doctrine might be applicable to 
Miranda violations in some circumstances. See Michigan v. 
Tucker, 417 U.S. at 447. The proper circumstances arise when, 
as in Wong Sun, the police commit a constitutional violation or 
engage in bad faith conduct. A technical Miranda violation is 
not, however, of constitutional dimensions. In this case the 
oral statements, even if taken in violation of Miranda were not 
constitutionally involuntary. In this case, application of the 
totality of the circumstances test demonstrates that the resp 
was neither physically abused, nor tricked or intimidated. In 
fact, the police strove to protect his rights by giving him four 
Miranda warnings. 
B. Respondent. Resp contends that the Rhode Island 
Supreme Court correctly decided that the shotgun must be 
suppressed. First, resp directly meets petr's conclusion that 
I / • 
- -
resp' s statement was not unconstitutionally compelled. Unlike 
the ordinary Miranda case, resp was interrogated immediately 
after he asked for the assistance of counsel. The state court 
found that the resp had not spoken voluntarily, and it noted the 
impropriety of the poiceman's remarks following the request for 
counsel. Where psychological pressure has the effect of 
negating or undermining a suspect's right to remain silent or 
his right to counsel, a statement is constitutionally 
involuntary. In particular, a person who requests the 
assistance of counsel acknowledges that he is not competent to 
deal with the authorities without legal advice. Michigan v. 
Mosely, 423 U.S. at 110 n.2 (White, J., concurring). 
The Wong Sun rule may be appropriately applied where an 
unconstitutioally compelled statement leads to physical 
evidence. Application of Wong Sun draws its direction from the 
deterrent purposes of the exclusionary rule and requires an 
examination of a number of factors including the temporal 
relationship of activites, the presence of intervening 
circumstances, and the purpose and flagrancy of police 
misconduct. See Brown v. Illinois, 422 U.S. at 603-04. Applying 
that analysis to this case, the seizure of the shotgun followed 
closely the compelled admissions, the shotgun was the focus of 
the investigation all along, the fourth Miranda warnings are 
insufficient to purge the taint, see Brown v. Illinois, 422 U.S. 
at 602, and the police behavior was either purposeful or 
' 
I ts • 
- -
negligient. The shotgun should be suppressed. 
Resp urges the same outcome even if this Court 
concludes that Miranda, but not the Fifth Amendment, was 
violated by police interrogation. Michigan~ Tucker left open 
the question of whether evidence derived from Miranda violations 
should always be excluded. That large issue need not be 
answered in this case. Instead, the Court should hold that 
where police deliberately or negligiently frustrate a suspect's 
explicit exercise of the right to counsel with the specific 
objective of locating a piece of tangible evidence, the fruit of 
the Miranda violation should be excluded from evidence. The 
exclusionary rule is based upon notions of judicial integrity as 
well as deterrence of police misbehavior. Brown v. Illinois, 
422 U.S. at 599. Therefore, evidence should not be introduced 
where it is the product of a policeman's intentional 
disobediance of his superior's order not to interrogate resp. 
Furthermore, application of the exclusionary rule in 
these circumstances will have a deterrent effect. Where a 
suspect explicitly claims his right to an attorney, police are 
aware that they can not obtain a confession in any case. They 
may have an incentive, therefore, to interogate the suspect in 
ordr to find leads to phyisical evidence. 
Finally, resp states that the Court need not resolve 
this issue. If the oral admissions are excl udable, then a new 
trial must be held even if the shotgun may be introduced into 
-- -
evidence. On the other hand, if the admissions can be used, the 
intriduction of the shotgun is harmless error. 
C. Discussion. Again, the parties do not fundamentally 
disagree on the legal standards. First, both sides agree that 
the shotgun may be excluded if the statements were not only 
taken in violation of Miranda, but were involuntary. Second, 
neither side urges that all physical evidence that is derived 
from a simple Miranda violation must necessarily be excluded. 
Both suggests that police misconduct will justify exclusion. 
as is true throughout the case, the petr and resp disagree 
/ 
But, 
over the characterization of the police action. 
Michigan ~ Tucker supplies the appropriate analysis. 
In that case, the Court considered whether the testimony of a 
wtiness must be excluded simply because police had learned the 
-identity of the witness after questioning that violated Miranda. 
The Court first asked whether the police conduct directly 
infringed upon the suspect's right against compulsory self-
incrimination, or whether it simply violated a prophylactic 
command of Miranda. The Court concluded that the suspect' s 
statement was not involunta•ry. Next, the Court concluded that 
Miranda had b~eri ~ iolated because the suspect was not informed 
that an attorney would be provided if he were indigent. 
Nevertheless the Court held that the witness' testimony need not 
be excluded. The Court, focusing on the purposes of the 
exclusionary rule, noted; (1) that the police behavior was 
-L. u. 
- -
neither willful nor negligient, (2) the evidence was not 
rendered untrustworthy by the Miranda violation, and ( 3) the 
substantial interest of society in making reliable evidence 
available to the trier of fact. 
testimony was admissible. 
The Court concluded that the 
The first issue, therefore, is whether the statements 
were constitutionally involuntary. Again, this decision largely 
turns on the unknowable, that is the police officer's motivation 
in comenting on the nearby presence of handicapped children. 
Even assuming that the police engaged in interrogation, it does 
not appear that the confession was constitutionally involuntary. 
In your dissenting opinion in Fare :i.:.. Michael S,_, 47 LW at 4778-
79, you concluded that the interrogation of a minor resulted in 
a involuntary confession. The minor was "immature, emotional, 
and uneducated, and therefore was ikely to be vulnerable to the 
skillful, two-on-one, reptitive style of interrogation to which 
he was subjected." Nothing in the resp's argument suggests that 
he was immature or uneducated. Nothing in the record indicates 
that he was acting emotionally, ~ that the interrogation was 
sophisticated or skillful. The resp does argue that his request 
for an attorney demonstrates his view that he was incompetent to 
deal with the police by himself. I do not think that the 
~ request for an attorney, by itself, necessitates the conclusion 
that the inculpatory statements were involuntary. 
Assuming ~ no constitutional violation, the efficacy of 
L: I• 
-
applying the exclusionary rule to the shotgun appears slim. It 
is clear that the evidence is reliable, and that society has a 
- -----------------interest is deciding criminal cases on the basis of reliable 
evidence. The deterrent effect of exclusion is less clear. We 
do not know whether the pol ice misbehavior was purposeful or 
negligient, but even negligient behavior may be deterred • ...-It is 
certain that in this case, unlike Michigan~ Tucker, the police 
did not act in good faith reliance upon their understanding of 
the state of Fifth Amendment jurisprudence. On the other hand, 
the deterrent effect of excluding the oral admissions is 
unlikely to be substantially heightened by the exclusion of the 
physical evidence. I am unsure whether the needs of the 
exclusionary rule would be served in this situation. Assuming 
the existence of a MiJ;anda violation, there is no doubt that the 
police behavior was at least negligient and may, therefore, be 
deterred in the future. I do not know, however, if the 
deterrent effect of the excluding the oral admissions would be 
lessened by allowing the admission of the physical evidence. My 
intuition is that police are unlikely to violate Miranda simply 
to obtain physical evidence. 
5. Was the introduction of the second oral admission 
and the shotgun, or the shotgun by itself harmless error? 
A. Petitioner. Petr contends that if this Court 
concludes that the admission of the shotgun or the shotgun and 
the second oral statement are proper, then the admission of the 
-L. L. • 
first oral statement, or the first and second oral statement is 
harmless error. In support of this conclusion, petr summarizes 
the evidence introduced at trial. On January 12, a witness saw 
resp saw off a shotgun and leave with it wrapped in a blue and 
white blanket. On the same night, another witness called a cab 
for resp and noted resp was carrying a blue and white blanket. 
Four days later the cab drier's body was found. A blue and white 
blanket was found nearby. Two witnesses placed resp near the 
place where the body was found on the night of the murder. Two 
witnesses, one named Hull, said resp called them in the early 
morning of the 13th and had made remarks that they interpreted a 
meaning that he had killed someone. Resp introduced evidence 
that there were no outdoor phones near the place where he had 
been observed on the night of the murder. A witness said that 
Hull stated that he was testifying under pressure from the 
police. 
B. Respondent. Resp argues that the harmless error 
question was not raised in the petition for certiorari and is 
not properly before this Court. The crucial evidence against 
resp was not the shotgun, it was the resp's statements and his 
conduct in leadinq the police to the weapon. Thus, if all oral 
admissions may properly be intriduced, intriduction of the 
shotgun would be harmless. But if the oral admissions should be 
excluded, the conviction would still have to be reversed. 

















court held that the 
be considered harmless 
of the other evidence 
against defendant was circumstantial. Resp contends that the 
error would still be harmful even if the shotgun, but not the 
oral statements, could be admitted. In light of the fact that 
the state supreme court has not passed on this possibility, I 
believe it would be best to remand for a decision on harmless 
error. 
-L4. 
6. SUMMARY. issue is whether resp was 
"interrogated" within the meaning of Miranda v. Arizona. The 
generally accepted test for "interrogation" turns on whether the 
police action was deisgned to elicit information. On this 
record it is impossible to divine the intent behind the poice 
action. Resp was not placed in the same type of inherentl..y 
coercive circumstances as the suspect in Brewer v. Williams. 
The econd issue is whether the oral admissions made 
after the fourth Miranda warnings must be excluded assuming that 
the initial admissions were made after violation of Miranda. 
• /I .K 
_, rr .J excluded. 
Either of two theories support the conclusion that they must be 
It is impermissible for the police to continue 
~ interrogation after a suspect requests the assistance of 
~ counsel. Alternatively, the oral admissions cannot be 
~ Considered to be a valid waiver of Miranda rights. 
/ ~ Th m hird issue is whether, assuming the oral 
admissions must be excluded, the physical evidence must also be 7P~ 
~ excluded. If oral admissions were not compelled, the analysis of 
Michigan~ Tucker leads to the conclusion that the shotgun may 
be introduced. 
The fourth issue is whether, assuming that the second 
oral admission or the shoutqun may be admitted, the remaining 
error was harmless. 
court. 
I would remand this issue to the state 
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S U P P L E M E N T A L  M E M O R A N D U M  
T o :  
M r .  J u s t i c e  P o w e l l  
R e :  N o .  7 8 - 1 0 7 6 ,  R h o d e  I s l a n d  v .  I n n i s  
T h e  s t a t e  h a s  f i l e d  a  r e p l y  b r i e f  w h i c h  d i s c u s s e s  t h e  
r a t i o n a l e s  u n d e r l y i n g  M i r a n d a ~  A r i z o n a  a n d  t h e  a p p l i c a t i o n  o f  
t h e  e x c l u s i o n a r y  r u l e .  
F i r s t ,  p e t r  a r g u e s  t h a t  t h e  b a s i s  f o r  M i r a n d a  r e s t s  o n  
t h e  p o t e n t i a l  
i n t e r r o g a t i o n .  
p o t e n t i a l  f o r  
i n t e r r o g a t i o n .  
f o r  c o m p u l s i o n  i n h e r e n t  i n  c u s t o d i a l  
T h e  f a c t s  o f  c a s e  d o  n o t  d e m o n s t r a t e  t h e  s a m e  
c o m p u l s i o n  
~ n i s  w a s  
a s  i s  p r e s e n t  d u r i n g  c u s t o d i a l  
n o t  p l a c e d  i n  a n y  m o r e  c o e r c i v e  
c i c r c u m s t a n c e s  t h a n  a r e  i n h e r e n t  i n  a n y  a r r e s t .  H e  w a s  f i r s t  





2 .  
i n  a  p o l i c e  c a r .  T h e  p o l i c e  r e m a r k s  w e r e  n o t  i n t e n d e d  t o  e l i c i t  
a  r e s p o n s e .  E v e n  i f  t h e  p o l i c e  r e m a r k s  w e r e  a  f o r m  o f  
q u e s t i o n i n g ,  t h e  e n t i r e  a t m o s p h e r e  w a s  n o t  s o  c o e r c i v e  a s  t o  
m a n d a t e  e x c l u s i o n  o f  t h e  s t a t e m e n t  u n d e r  M i r a n d a .  
S e c o n d ,  t h e  s h o t g u n  s h o u l d  n o t  b e  e x c l u d e d  e v e n  i f  t h e  
p o l i c e  d i d  v i o l a t e  M i r a n d a .  A f t e r  I n n i s  w a s  r e a d  h i s  M i r a n d a  
w a r n i n g s  f o r  t h e  f o u r t h  t i m e ,  h e  c l e a r l y  w a i v e d  h i s  r i g h t s .  
I  t h i n k  t h e  f o r m  o f  t h e  p e t r ' s  f i r s t  a r g u m e n t  i s  
t r o u b l e s o m e .  P o t e n t i a l  f o r  c o e r c i o n  s h o u l d  i n f o r m  t h e  
d e f i n i t i o n  o f  " i n t e r r o g a t i o n , "  b u t  I  d o  n o t  t h i n k  t h a t  M i r a n d a  
- w o u l d  b e  w e l l - s e r v e d  b y  a  f u r t h e r  i n q u i r y  i n t o  c o e r c i o n  i f  t h e  
p o l i c e  h a v e  e n g a g e d  i n  i n t e r r o g a t i o n .  T h e  p e t r ' s  s e c o n d  
a r u g m e n t  r a i s e s  t h e  q u e s t i o n  w h e t h e r  M i r a n d a  r i g h t s  c a n  b e  
r a i s e d  o n c e  a  s u s p e c t  h a s  r e q u e s t e d  a s s i s t a n c e  o f  c o u n s e l .  S e e  
B e n c h  M e m o r a n d u m  a t  1 2 - 1 4 .  
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£ , n µ r n n : t  ~ c m . - t  o f  t f y t  ~ i t  . ; % t a t . t s  
J J ' a s f y m . g h t t t .  ~ .  C / J .  2 l l f f e ) l . ~  
J U S T I C E  B Y R O N  R .  w H 1 T E  D e c e m b e r  2 1 ,  1 9 7 9  
R e :  7 8 - 1 0 8 8  a n d  7 8 - 1 2 1 7  - K i s s i n g e r  c a s e s  
D e a r  B i l l ,  
P l e a s e  j o i n  m e .  
M r .  J u s t i c e  R e h n q u i s t  
C o p i e s  t o  t h e  C o n f e r e n c e  
c m c  
S i n c e r e l y  y o u r s ,  
I t =  
/  
.  ~·  
e r a :  T h e  C h i e f  J u s t ~  q  f  
, ; ; ; ;  
M r .  J u s t i c e  B r  •  " n  
Mr .  J u s t i c e  W h i t e  
M r .  
J u s t i c e  ~ i r s h a l l  
U r .  J u s t  L e o  i { 1  a c : n n u n  
. - - M r .  
J u a l - : l e , c  P o 1 e U  
M r .  
J u s ~ ~ n a  R J h , 1 u i s t  
M r .  J u s t l c o  S t a v e n s  
F r o m :  M r .  J u s t i c e  S t c , w a r t  
o  l  O E C  1 9 7 9  
C i r c u l a t e d : ~ ~ : . . . . . : : . . . .  _ _ _  _  
Re c i r c u l a t e d :  _ _ _ _ _ _  _  
1 s t  D R A F T  
S U P R E M E  COU R T  O F  T H E  U N I T E D  S T A T E S  
J o .  7 8 - 1 0 7 6  
S t a t e  o f  R h o d e  I s l a n d ,  P e t i t i o n e r ,  I  O n  W r i t  o f  C e r t i o r a r i  t o  
v .  t h e  S u p r e m e  C o u r t  o f  
T h o m a s  J .  I n n i s .  R h o d e  I s l a n d .  
[ J a n u a r y  - ,  1 9 8 0 ]  
M R .  J u s T I C E  S T E W A R T  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  C o u r t .  
I n  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6 ,  4 7 4 ,  t h e  C o u r t  h e l d  
t h a t ,  o n c e  a  d e f e n d a n t  i n  c u s t o d y  a s k s  t o  s p e a k  w i t h  a  l a w -
y e r ,  a l l  i n t e r r o g a t i o n  m u s t  c e a s e  u n t i l  a  l a w y e r  i s  p r e s e n t .  
T h e  i s s u e  i n  t h i s  c a s e  i s  w h e t h e r  t h e  r e s p o n d e n t  w a s  " i n t e r -
r o g a t e d "  i n  v i o l a t i o n  o f  t h e  s t a n d a r d s  p r o m u l g a t e d  i n  t h e  
M i r a n d a  o p i n i o n .  
I  
j  / t , J  f b . J  { / ; ,  
s ~ j  f 1 " 4 W . i )  
1 u  f  1 1 , l  f f ; ,  ~ 
~ - ; L , , l , , J · ~  
~ ~ / J 'J J l f l 4  h  A > f , ; , t _  
J  a ) ~  r · 1 v i  .  
; ~  
~ 
~ -1 - . / ?  
1 z / 2 , ( ,  
O n  t h e  n i g h t  o f  J a n u a r y  1 2 ,  1 9 7 5 ,  J o h n  M u l v a n e y ,  a  P r o v i -
d e n c e ,  R .  I . ,  t a x i c a b  d r i v e r ,  d i s a p p e a r e d  a f t e r  b e i n g  d i s p a t c h e d  
t o  p i c k  u p  a  c u s t o m e r .  H i s  b o d y  w a s  d i s c o v e r e d  f o u r  d a y s  
l a t e r  b u r i e d  i n  a  s h a l l o w  g r a v e  i n  C o v e n t r y ,  R .  I .  H e  h a d  
d i e d  f r o m  a  s h o t g u n  b l a s t  a i m e d  a t  t h e  b a c k  o f  h i s  h e a d .  J  ~ 
O n  J a n u a r y  1 7 ,  1 9 7 5 ,  s h o r t l y  a f t e r  m i d n i g h t ,  t h e  P r o v i d e n c e  J 1 u . . F - ~  -
p o l i c e  r e c e i v e d  a  t e l e p h o n e  c a l l  f r o m  G e r a l d  A u b i n ,  a l s o  a  .  ~ c : . . . , .  
t a x i c a b  d r i v e r ,  w h o  r e p o r t e d  t h a t  h e  h a d  j u s t  b e e n  r o b b e d  b y  c : ; : : c : _  f - -
a  m a n  w i e l d i n g  a  s a w e d - o f f  s h o t g u n .  A u b i n  f u r t h e r  r e p o r t e d ~ ~ ~ ~  _ _  •  ,  
t h a t  h e  h a d  d r o p p e d  o f f  h i s  a s s a i l a n t  n e a r  R h o d e  I s l a n d  C o l - . , ~ .  
l e g e  i n  a  s e c t i o n  o f  P r o v i d e n c e  k n o w n  a s  M o u n t  P l e a s a n t .  ( L '   
W h i l e  a t  t h e  P r o v i d e n c e  p o l i c e  s t a t i o n  w a i t i n g  t o  g i v e  a  s t a t e - r  - Q  ·  .  
m e n t ,  A u b i n  n o t i c e d  a  p i c t u r e  o f  h i s  a s s a i l a n t  o n  a  b u l l e t i n  
b o a r d .  A u b i n  s o  i n f o r m e d  o n e  o f  t h e  p o l i c e  o f f i c e r s  p r e s e n t ,  
T h e  o f f i c e r  p r e p a r e d  a  p h o t o  a r r a y ,  a n d  a g a i n  A u b i n  i d e n t i f i e d  
a  p i c t u r e  o f  t h e  s a m e  p e r s o n .  T h a t  p e r s o n  w a s  t h e  r e s p o n d -
-2  
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-
e n t .  S h o r t l y  t h e r e a f t e r ,  t h e  P r o v i d e n c e  p o l i c e  b e g a n  a  s e a r c h  
o f  t h e  M o u n t  P l e a s a n t  a r e a .  
A t  a p p r o x i m a t e l y  4 : 3 0  a .  m .  o n  t h e  s a m e  d a t e ,  P a t r o l m a n  
L o v e l l ,  w h i l e  c r u i s i n g  t h e  s t r e e t s  o f  M o u n t  P l e a s a n t  i n  a  p a -
t r o l  c a r ,  s p o t t e d  t h e  r e s p o n d e n t  s t a n d i n g  i n  t h e  s t r e e t  f a c i n g  
h i m .  W h e n  P a t r o l m a n  L o v e l l  s t o p p e d  h i s  c a r ,  t h e  r e s p o n d e n t  
w a l k e d  t o w a r d s  i t .  P a t r o l m a n  L o v e l l  t h e n  a r r e s t e d  t h e  r e -
s p o n d e n t ,  w h o  w a s  u n a r m e d ,  a n d  a d v i s e d  h i m  o f  h i s  s o - c a l l e d  
M i r a n d a  r i g h t s .  W h i l e  t h e  t w o  m e n  w a i t e d  i n  t h e  p a t r o l  c a r  
f o r  o t h e r  p o l i c e  o f f i c e r s  t o  a r r i v e ,  P a t r o l m a n  L o v e l l  d i d  n o t  
c o n v e r s e  w i t h  t h e  r e s p o n d e n t  o t h e r  t h a n  t o  r e s p o n d  t o  t h e  
l a t t e r ' s  r e q u e s t  f o r  a  c i g a r e t t e .  
W i t h i n  m i n u t e s ,  S e r g e a n t  S e a r s  a r r i v e d  a t  t h e  s c e n e  o f  t h e  
a r r e s t ,  a n d  h e  a l s o  g a v e  t h e  r e s p o n d e n t  t h e  J ' 1 i r a n d a  w a r n i n g s .  
I m m e d i a t e l y  t h e r e a f t e r ,  C a p t a i n  L e y d e n  a n d  o t h e r  p o l i c e  
o f f i c e r s  a r r i v e d .  C a p t a i n  L e y d e n  a d v i s e d  t h e  r e s p o n d e n t  o f  
h i s  M i r a n d a  r i g h t s .  · T h e  r e s p o n d e n t  s t a t e d  t h a t  h e  u n d e r -
s t o o d  t h o s e  r i g h t s  a n d  w a n t e d  t o  s p e a k  w i t h  a  l a w y e r .  C a p -
' t a i n  L e y d e n  t h e n  d i r e c t e d  t h a t  t h e  r e s p o n d e n t  b e  p l a c e d  i n  a  
' . ' c a g e d  w a g o n , ' '  a  f o u r - d o o r  p o l i c e  c a r  w i t h  a  w i r e  s c r e e n  m e s h  
p e t w e e n  t h e  f r o n t  a n d  r e a r  s e a t s ,  a n d  b e  d r i v e n  t o  t h e  c e n -
t r a l  p o l i c e  s t a t i o n .  T h r e e  o f f i c e r s ,  P a t r o l m e n  G l e c k r n a n ,  
W i l l i a m s  a n d  M c K e n n a n ,  w e r e  a s s i g n e d  t o  a c c o m p a n y  t h e  
r e s p o n d e n t  t o  t h e  c e n t r a l  s t a t i o n .  T h e y  p l a c e d  t h e  r e s p o n d -
e n t  i n  t h e  v e h i c l e  a n d  s h u t  t h e  d o o r s .  C a p t a i n  L e y d e n  t h e n  
i n s t r u c t e d  t h e  o f f i c e r s  n o t  t o  q u e s t i o n  t h e  r e s p o n d e n t  o r  i n -
t i m i d a t e  o r  c o e r c e  h i m  i n  a n y  w a y .  T h e  t h r e e  o f f i c e r s  t h e n  
e n t e r e d  t h e  v e h i c l e ,  a n d  i t  d e p a r t e d .  
W h i l e  e n r o u t e  t o  t h e  c e n t r a l  s t a t i o n ,  P a t r o l m a n  G l e c k m a n  
i n i t i a t e d  a  c o n v e r s a t i o n  w i t h  P a t r o l m a n  M c K e n n a  c o n c e r n i n g  
t h e  m i s s i n g  s h o t g u n .
1  
A s  P a t r o l m a n  G l e c k m a n  l a t e r  t e s t i f i e d :  
" A .  A t  t h i s  p o i n t ,  I  w a s  t a l k i n g  b a c k  a n d  f o r t h  w i t h  
1  
A l t h o u g h  t h e r e  w a s  c o n f l i c t i n g  t e s t i m o n y  a b o u t  t h e  e x a c t  s e a t i n g  
a r r a n g c m e n t : s ,  I t  I S  c l e a r  t h a t  e v e r y o n e  i n  t h e  v e h i c l e  h e a r d  t h e  
c o n v e r s a t i o n .  
--
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P a t r o l m a n  M c K e n n a  s t a t i n g  t h a t  I  f r e q u e n t  t h i s  a r e a  
w h i l e  o n  p a t r o l  a n d  [  t h a t  b e c a u s e  a  s c h o o l  f o r  h a n d i -
c a p p e d  c h i l d r e n  i s  l o c a t e d  n e a r b y , ]  t h e r e ' s  a  l o t  o f  h a n -
d i c a p p e d  c h i l d r e n  r u n n i n g  a r o u n d  i n  t h i s  a r e a ,  a n d  G o d  
f o r b i d  o n e  o f  t h e m  m i g h t  f i n d  a  w e a p o n  w i t h  s h e l l s  a n d  
t h e y  m i g h t  h u r t  t h e m s e l v e s . "  A p p . ,  a t  4 3 - 4 4 .  
P a t r o l m a n  M c K e n n a  a p p a r e n t l y  s h a r e d  h i s  f e l l o w  o f f i c e r s '  
c o n c e r n :  
" A .  I  m o r e  o r  l e s s  c o n c u r r e d  w i t h  h i m  [ G l e c k m a n ]  
t h a t  i t  w a s  a  s a f e t y  f a c t o r  a n d  t h a t  w e  s h o u l d ,  y o u  k n o w ,  
c o n t i u u e  t o  s e a r c h  f o r  t h e  w e a p o n  a n d  t r y  t o  f i n d  i t . "  
I d . ,  a t  5 3 ,  
W h i l e  P a t r o l m a n  W i l l i a m s  s a i d  n o t h i n g ,  h e  o v e r h e a r d  t h e  
c o n v e r s a t i o n  b e t w e e n  t h e  t w o  o f f i c e r s :  
" A .  H e  [ G l e c k m a n ]  s a i d  i t  w o u l d  b e  t o o  b a d  i f  t h e  
l i t t l e - I  b e l i e v e  h e  s a i d  g i r l - w o u l d  p i c k  u p  t h e  g u n ,  
m a y b e  k i l l  h e r s e l f . "  I d . ,  a t  5 9 .  
T h e  r e s p o n d e n t  t h e n  i n t e r r u p t e d  t h e  c o n v e r s a t i o n ,  s t a t i n g  
t h a t  t h e  o f f i c e r s  s h o u l d  t u r n  t h e  c a r  a r o u n d  s o  h e  c o u l d  s h o w  
t h e m  w h e r e  t h e  g u n  w a s  l o c a t e d .  A t  t h i s  p o i n t ,  P a t r o l m a n  
M c K e n n a  r a d i o e d  b a c k  t o  C a p t a i n  L e y d e n  t h a t  t h e y  w e r e  
r e t u r n i n g  t o  t h e  s c e n e  o f  t h e  a r r e s t ,  a n d  t h a t  t h e  r e s p o n d e n t  
w o u l d  i n f o r m  t h e m  o f  t h e  l o c a t i o n  o f  t h e  g u n .  A t  t h e  t i m e  
t h e  r e s p o n d e n t  i n d i c a t e d  t h a t  t h e  o f f i c e r s  s h o u l d  t u r n  b a c k ,  
t h e y  h a d  t r a v e l e d  n o  m o r e  t h a n  a  m i l e ,  a  t r i p  e n c o m p a s s i n g  
o n l y  a  f e w  m i n u t e s .  
T h e  p o l i c e  v e h i c l e  t h e n  r e t u r n e d  t o  t h e  s c e n e  o f  t h e  a r r e s t  
w h e r e  a  s e a r c h  f o r  t h e  s h o t g u n  w a s  i n  p r o g r e s s .  T h e r e ,  
C a p t a i n  L e y d e n  a g a i n  a d v i s e d  t h e  r e s p o n d e n t  o f  h i s  M i r a n d a  
r i g h t s .  T h e  r e s p o n d e n t  r e p l i e d  t h a t  h e  u n d e r s t o o d  t h o s e  
r i g h t s  b u t  t h a t  h e  " w a n t e d  t o  g e t  t h e  g u n  o u t  o f  t h e  w a y  
b e c a u s e  o f  t h e  k i d s  i n  t h e  a r e a  i n  t h e  s c h o o l . "  T h e  r e s p o n d -
e n t  t h e n  l e d  t h e  p o l i c e  t o  a  n e a r b y  f i e l d ,  w h e r e  h e  p o i n t e d  
o u t  t h e  s h o t g u n  u n d e r  s o m e  r o c k s  b y  t h e  s i d e  o f  t h e  r o a d .  
-4  
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O n  M a r c h  2 0 ,  1 9 7 5 ,  a  g r a n d  j u r y  r e t u r n e d  a n  i n d i c t m e n t  
c h a r g i n g  t h e  r e s p o n d e n t  w i t h  t h e  k i d n a p i n g ,  r o b b e r y ,  a n d  
m u r d e r  o f  J o h n  M u l v a n e y .  B e f o r e  t r i a l ,  t h e  r e s p o n d e n t  
m o v e d  t o  s u p p r e s s  t h e  s h o t g u n  a n d  t h e  s t a t e m e n t s  h e  h a d  
m a d e  t o  t h e  p o l i c e  r e g a r d i n g  i t .  A f t e r  a n  e v i d e n t i a r y  h e a r i n g  
a t  w h i c h  t h e  r e s p o n d e n t  e l e c t e d  n o t  t o  t e s t i f y ,  t h e  t r i a l  j u d g e  
f o u n d  t h a t  t h e  r e s p o n d e n t  h a d  b e e n  " r e p e a t e d l y  a n d  c o m -
p l e t e l y  a d v i s e d  o f  h i s  M i r a n d a  r i g h t s . "  H e  f u r t h e r  f o u n d  
t h a t  i t  w a s  " e n t i r e l y  u n d e r s t a n d a b l e  t h a t  [  t h e  o f f i c e r s  i n  t h e  
p o l i c e  v e h i c l e ]  w o u l d  v o i c e  t h e i r  c o n c e r n  [ f o r  t h e  s a f e t y  o f  
t h e  h a n d i c a p p e d  c h i l d r e n ]  t o  e a c h  o t h e r . "  T h e  j u d g e  t h e n  
c o n c l u d e d  t h a t  t h e  r e s p o n d e n t ' s  d e c i s i o n  t o  i n f o r m  t h e  p o l i c e  
o f  t h e  l o c a t i o n  o f  t h e  s h o t g u n  w a s  ' ' a  w a i v e r ,  c l e a r l y ,  a n d  o n  
t h e  b a s i s  o f  t h e  e v i d e n c e  t h a t  I  h a v e  h e a r d ,  a n d  [ s i c ]  i n t e l ~  
l i g e n t  w a i v e r ,  o f  h i s  [ M i r a n d a ]  r i g h t  t o  r e m a i n  s i l e n t . "  
T h u s ,  w i t h o u t  p a s s i n g  o n  w h e t h e r  t h e  p o l i c e  o f f i c e r s  h a d  i n  
f a c t  " i n t e r r o g a t e d ' '  t h e  r e s p o n d e n t ,  t h e  t r i a l  c o u r t  s u s t a i n e d  
t h e  a d m i s s i b i l i t y  o f  t h e  s h o t g u n  a n d  t e s t i m o n y  r e l a t e d  t o  i t s  
d i s c o v e r y .  T h a t  e v i d e n c e  w a s  l a t e r  i n t r o d u c e d  a t  t h e  r e -
s p o n d e n t ' s  t r i a l ,  a n d  t h e  j u r y  r e t u r n e d  a  v e r d i c t  o f  g u i l t y  o n  
a l l  c o u n t s .  
0 1 1  a p p e a l ,  t h e  R h o d e  I s l a n d  S u p r e m e  C o u r t ,  i n  a  5 - 2  d e c i -
s i o n ,  s e t  a s i d e  t h e  r e s p o n d e n t ' s  c o n v i c t i o n .  - R .  I .  - ,  
3 9 1  A .  2 d  1 1 5 8 .  R e l y i n g  a t  l e a s t  i n  p a r t  o n  t h i s  C o u r t ' s  
d e c i s i o n  i n  B r e w e r  v .  W i l l i a m s ,  4 3 0  U .  S .  4 3 6 ,  t h e  c o u r t  c o n -
c l u d e d  t h a t  t h e  r e s p o n d e n t  h a d  i n v o k e d  h i s  M i r a n d a  r i g h t  
t o  c o u n s e l  a n d  t h a t ,  c o n t r a r y  t o  M i r a n d a ' s  m a n d a t e  t h a t ,  i n  
t h e  a b s e n c e  o f  c o u n s e l ,  a 1 1  c u s t o d i a l  i n t e r r o g a t i o n  t h e n  c e a s e ,  
t h e  p o l i c e  o f f i c e r s  i n  t h e  v e h i c l e  h a d  " i n t e r r o g a t e d "  t h e  r e -
s p o n d e n t  w i t h o u t  a  v a l i d  w a i v e r  o f  h i s  r i g h t  t o  c o u n s e l .  I t  
w a s  t h e  v i e w  o f  t h e  s t a t e  a p p e l l a t e  c o u r t  t h a t ,  e v e n  t h o u g h  
t h e  p o l i c e  o f f i c e r s  m a y  h a v e  b e e n  g e n u i n e l y  c o n c e r n e d  a b o u t  
t h e  p u b l i c  s a f e t y  a n d  e v e n  t h o u g h  t h e  r e s p o n d e n t  h a d  n o t  
b e e n  a d d r e s s e d  p e r s o n a l l y  b y  t h e  p o l i c e  o f f i c e r s ,  t h e  r e s p o n d ~  
e n t  n o n e t h e l e s s  h a d  b e e n  s u b j e c t e d  t o  " s u b t l e  c o e r c i o n "  t h a t  
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w a s  t h e  e q u i v a l e n t  o f  " i n t e r r o g a t i o n "  w i t h i u  t h e  m e a n i n g  o f  
•t h e  M i r a n d a  o p i n i o n .  M o r e o v e r ,  c o n t r a r y  t o  t h e  h o l d i n g  o f  
t h e  t r i a l  c o u r t ,  t h e  a p p e l l a t e  c o u r t  c o n c l u d e d  t h a t  t h e  e v i -
d e n c e  w a s  i n s u f f i c i e n t  t o  s u p p o r t  a  f i n d i n g  o f  w a i v e r .  H a v i n g  
c o n c l u d e d  t h a t  b o t h  t h e  s h o t g u n  a n d  t e s t i m o n y  r e l a t i n g  t o  
i t s  d i s c o v e r y  w e r e  o b t a i n e d  i n  v i o l a t i o n  o f  t h e  M i r a n d a  
s t a n d a r d s  a n d  t h e r e f o r e  s h o u l d  n o t  h a v e  b e e n  a d m i t t e d  i n t o  
e v i d e n c e ,  t h e  R h o d e  I s l a n d  S u p r e m e  C o u r t  h e l d  t h a t  t h e  
r e s p o n d e n t  w a s  e n t i t l e d  t o  a  n e w  t r i a l .  
W e  g r a n t e d  c e r t i o r a r i  t o  a d d r e s s  f o r  t h e  f i r s t  t i m e  t h e  
m e a n i n g  o f  " i n t e r r o g a t i o n "  u n d e r  M i r a n d a  v .  A r i z o n a ,  s u p r a .  
- U . S . - .  
I I  
I n  i t s  M i r a ·n d a  o p i n i o n ,  t h e  C o u r t  c o n c l u d e d  t h a t  i n  t h e  
c o n  t e x t  o f  " c u s t o d i a l  i n t e r r o g a t i o n "  c e r t a i n  p r o c e d u r a l  s a f e -
g u a r d s  a r e  n e c e s s a r y  t o  p r o t e c t  a  d e f e n d a n t ' s  F i f t h  a n d  
F o u r t e e n t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n .  M o r e  s p e c i f i c a l l y ,  t h e  C o u r t  h e l d  t h a t  " t h e  
p r o s e c u t i o n  m a y  n o t  u s e  s t a t e m e n t s ,  w h e t h e r  e x c u l p a t o r y  o r  
i n c u l p a t o r y ,  s t e m m i n g  f r o m  c u s t o d i a l  i n t e r r o g a t i o n  o f  t h e  
d e f e n d a n t  u n l e s s  i t  d e m o n s t r a t e s  t h e  u s e  o f  p r o c e d u r a l  s a f e -
g u a r d s  e f f e c t i v e  t o  s e c u r e  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a -
t i o n . "  I d . ,  a t  4 4 4 .  T h o s e  s a f e g u a r d s  i n c l u d e d  t h e  n o w  
f a m i l i a r  M i r a n d a  w a r n i n g s - n a m e l y ,  t h a t  t h e  d e f e n d a n t  b e  
i n f o r m e d  " t h a t  h e  h a s  t h e  r i g h t  t o  r e m a i n  s i l e n t ,  t h a t  a n y t h i n g  
h e  s a y s  c a n  b e  u s e d  a g a i n s t  h i m  i n  a  c o u r t  o f  l a w ,  t h a t  h e  
h a s  t h e  r i g h t  t o  t h e  p r e s e n c e  o f  a n  a t t o r n e y ,  a n d  t h a t  i f  h e  
c a n n o t  a f f o r d  a n  a t t o r n e y  o n e  w i l l  b e  a p p o i n t e d  f o r  h i m  
p r i o r  t o  a n y  q u e s t i o n i n g  i f  h e  s o  d e s i r e s , " - o r  t h e i r  e q u i v a -
l e n t .  I d . ,  a t  4 7 9 .  
T h e  C o u r t  i n  t h e  M i r a n d a  o p i n i o n  a l s o  o u t l i n e d  i n  s o m e  
d e t a i l  t h e  c o n s e q u e n c e s  t h a t  w o u l d  r e s u l t  i f  a  d e f e n d a n t  
s o u g h t  t o  i n v o k e  t h o s e  p r o c e d u r a l  s a f e g u a r d s .  W i t h  r e g a r d  
t o  t h e  r i g h t  t o  t h e  p r e s e n c e  o f  c o u n s e l ,  t h e  C o u r t  n o t e d :  
' ' O n c e  w a r n i n g s  h a v e  b e e n  g i v e n ,  t h e  s u b s e q u e n t  p r o -
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c e d u r e  i s  c l e a r .  .  .  .  I f  t h e  i n d i v i d u a l  s t a t e s  t h a t  h e  
w a n t s  a n  a t t o r n e y ,  t h e  i n t e r r o g a t i o n  m u s t  c e a s e  u n t i l  a n  
a t t o r n e y  i s  p r e s e n t .  A t  t h a t  t i m e ,  t h e  i n d i v i d u a l  m u s t  
h a v e  a n  o p p o r t u n i t y  t o  c o n f e r  w i t h  t h e  a t t o r n e y  a n d  t o  
h a v e  h i m  p r e s e n t  d u r i n g  a n y  s u b s e q u e n t  q u e s t i o n i n g .  
I f  t h e  i n d i v i d u a l  c a n n o t  o b t a i n  a n  a t t o r n e y  a n d  h e  i n d i -
c a t e s  t h a t  h e  w a n t s  o n e  b e f o r e  s p e a k i n g  t o  p o l i c e ,  t h e y  
m u s t  r e s p e c t  h i s  d e c i s i o n  t o  r e m a i n  s i l e n t .  I d . ,  a t  4 7 4 .  
I n  t h e  p r e s e n t  c a s e .  t h e  p a r t i e s  a r e  i n  a g r e e m e n t  t h a t  t h e  
r e s p o n d e n t  w a s  f u l l y  i n f o r m e d  o f  h i s  M i r a n d a  r i g h t s  a n d  
t h a t  h e  i n v o k e d  h i s  M i r a n d a  r i g h t  t o  c o u n s e l  w h e n  h e  t o l d  
C a p t a i n  L e y d e n  t h a t  h e  w i s h e d  t o  c o n s u l t  w i t h  a  l a w y e r .  I t  
i s  a l s o  u n c o n t e s t e d  t h a t  t h e  r e s p o n d e n t  w a s  " i n  c u s t o d y "  w h i l e  
b e i n g  t r a n s p o r t e d  t o  t h e  p o l i c e  s t a t i o n .  
T h e  i s s u e ,  t h e r e f o r e ,  i s  w h e t h e r  t h e  r e s p o n d e n t  w a s  " i n t e r -
r o g a t e d "  b y  t h e  p o l i c e  o f f i c e r s  i n  v i o l a t i o n  o f  t h e  r e s p o n d e n t ' s  
u n d i s p u t e d  r i g h t  u n d e r  A f i r a n d a  t o  r e m a i n  s i l e n t  u n t i l  h e  h a d  
c o n s u l t e d  w i t h  a  l a w y e r .
2  
I n  r e s o l v i n g  t h i s  i s s u e ,  w e  f i r s t  
d e f i n e  t h e  t e r m  " i n t e r r o g a t i o n "  u n d e r  M i r a n d a  a n d  t h e n  
a p p l y  t h a t  d e f i n i t i o n  t o  t h e  f a c t s  o f  t h i s  c a s e .  
A  
T h e  s t a r t i n g  p o i n t  f o r  d e f i n i n g  " i n t e r r o g a t i o n "  i n  t h i s  c o n -
t e x t  i s ,  o f  c o u r s e ,  t h e  C o u r t ' s  M i r a n d a  o p i n i o n .  T h e r e  t h e  
C o u r t  o b s e r v e d  t h a t  " [ b ] y  c u s t o d i a l  i n t e r r o g a t i o n ,  w e  m e a n  
q u e s t i o n i n g  i n i t i a t e d  b y  l a w  e n f o r c e m e n t  o f f i c e r s  a f t e r  a  p e r -
s o n  h a s  b e e n  t a k e n  i n t o  c u s t o d y  o r  o t h e r w i s e  d e p r i v e d  o f  h i s  
f r e e d o m  o f  a c t i o n  i n  a n y  s i g n i f i c a n t  w a y . "  3 8 4  U .  S . ,  a t  4 4 4  
( e m p h a s i s  a d d e d ) .  T h i s  p a s s a g e  a n d  o t h e r  r e f e r e n c e s  
t h r o u g h o u t  t h e  o p i n i o n  t o  " q u e s t i o n i n g ' '  m i g h t  s u g g e s t  t h a t  
2  
S i n c e  w e  c o n c l u d e  t h a . t  t h e  r e s p o n d e m  w a s  n o t  " i n t e r r o g a t e d "  f o r  
M i r a n d a  p u r p o ~ e ~ ,  w e  d o  n o t  r e a c h  t h e  q u e s t i o n  w h r t h e r  t h e  r e 8 p o n d e n t  
w a i v e d  h i s  r i g h t  u n d e r  M i r a n d a  t o  b e  f r e e  f r o m  i n t e r r o g a t i o n  u n t i l  c o u n -
s e l  w a s  p r e 8 e n t .  
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t h e  M i r a n d a  r u l e s  w e r e  t o  a p p l y  o n l y  t o  t h o s e  p o l i c e  i n t e r -
r o g a t i o n  p r a c t i c e s  t h a t  i n v o l v e  e x p r e s s  q u e s t i o n i n g  o f  a  d e •  
f o n d a n t  w h i l e  i n  c u s t o d y .  
W e  d o  n o t ,  h o w e v e r ,  c o n s t r u e  t h e  M i r a n d a  o p i n i o n  s o  
n a r r o w l y .  T h e  c o n c e r n  o f  t h e  C o u r t  i n  M i r a n d a  w a s  t h a t  
t h e  " i n t e r r o g a t i o n  e n v i r o n m e n t "  c r e a t e d  b y  t h e  i n t e r p l a y  o f  
i n t e r r o g a t i o n  a n d  c u s t o d y  w o u l d  " s u b j u g a t e  t h e  i n d i v i d u a l  
t o  t h e  w i l l  o f  h i s  e x a m i n e r "  a n d  t h e r e b y  u n d e r m i n e  t h e  p r i v i -
l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  I d . ,  a t  4 5 7 - 4 5 8 .  
T h e  p o l i c e  p r a c t i c e s  t h a t  i n v o k e d  t h i s  c o n c e r n  i n c l u d e d  s e v -
e r a l  t h a t  d i d  n o t  i n v o l v e  e x p r e s s  q u e s t i o n i n g .  F o r  e x a m p l e ,  
o n e  o f  t h e  p r a c t i c e s  d i s c u s s e d  i n  M i r a n d a  w a s  t h e  u s e  o f  l i n e -
u p s  i n  w h i c h  a  c o a c h e d  w i t n e s s  w o u l d  p i c k  t h e  d e f e n d a n t  a s  
t h e  p e r p e t r a t o r .  T h i s  w a s  d e s i g n e d  t o  e s t a b l i s h  t h a t  t h e  d e -
f e n d a n t  w a s  i n  f a c t  g u i l t y  a s  a  p r e d i c a t e  f o r  f u r t h e r  i n t e r r o -
g a t i o n .  I d . ,  a t  4 3 6 .  A  v a r i a t i o n  o n  t h i s  t h e m e  d i s c u s s e d  
i n  M i r a n d a  w a s  t h e  s o - c a l i e d  " r e v e r s e  l i n e - u p "  i n  w h i c h  a  
d e f e n d a n t  w o u l d  b e  i d e n t i f i e d  b y  c o a c h e d  w i t n e s s e s  a s  t h e  
p e r p e t r a t o r  o f  a  f i c t i t i o u s  c r i m e ,  w i t h  t h e  o b j e c t  o f  i n d u c i n g  
h i m  t o  c o n f e s s  t o  t h e  a c t u a l  c r i m e  o f  w h i c h  h e  w a s  s u s p e c t e d  
i n  o r d e r  t o  e s c a p e  t h e  f a l s e  p r o s e c u t i o n .  I b i d .  T h e  C o u r t  i n  
M i r a n d a  a l s o  i n c l u d e d  i n  i t s  s u r v e y  o f  i n t e r r o g a t i o n  p r a c t i c e s  
t h e  u s e  o f  p s y c h o l o g i c a l  p l o y s ,  s u c h  a s  " p o s i t [ ] "  " t h e  g u i l t  
o f  t h e  s u b j e c t , "  t o  " m i n i m i z e  t h e  m o r a l  s e r i o u s n e s s  o f  t h e  
o f f e n s e . "  a n d  " t o  c a s t  b l a m e  o n  t h e  v i c t i m  o r  o n  s o c i e t y . "  
I d . ,  a t  4 5 0 .  I t  i s  c l e a r  t h a t  t h e s e  t e c h n i q u e s  o f  p e r s u a s i o n ,  
n o  l e s s  t h a n  e x p r e s s  q u e s t i o n i n g ,  w e r e  t h o u g h t ,  i n  a  c u s t o d i a l  
s e t t i n g ,  t o  a m o u n t  t o  i n t e r r o g a t i o n .
8  
T h i s  i s  n o t  t o  s a y ,  h o w e v e r ,  t h a t  a l l  s t a t e m e n t s  o b t a i n e d ·  
b y  t h e  p o l i c e  a f t e r  a  p e r s o n  h a s  b e e n  t a k e n  i n t o  c u s t o d y  a r e ·  
3  
T o  l i m i t  t h e  a m b i t  o f  M i r a n d a  t o  e x p r e : : : s  q u e s t i o n i n g  w o u l d  " p l a c e  a  
p r e m i u m  o n  t h e  i n g e n u i t y  o f  t h e  p o l i c e  t o  d e v i s e  m e t h o d s  o f  i n d i r e c t  
i n t e r r o g a t i o n ,  r a t h e r  t h a n  t o  i m p l e m e n t  t h e  p l a i n  m a n d a t e  o f  M i r a n d a . " ·  
C o m m o n w e a / , t h  v .  H a m i l t o n ,  4 4 5  P a .  2 9 2 ,  2 9 7 ,  2 8 5  A .  2 d  1 7 . 2 ,  1 7 5  . .  
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t o  b e  c o n s i d e r e d  t h e  p r o d u c t  o f  i n t e r r o g a t i o n .  A s  t h e  C o u r t  
i n  M i r a n d a  n o t e d :  
' ' C o n f e s s i o n s  r e m a i n  a  p r o p e r  e l e m e n t  i n  l a w  e n f o r c e -
m e n t .  A n y  s t a t e m e n t  g i v e n  f r e e l y  a n d  v o l u n t a r i l y  w i t h -
o u t  a n y  c o m p e l l i n g  i n f l u e n c e s  i s ,  o f  c o u r s e ,  a d m i s s i b l e  i n  
e v i d e n c e .  T h e  f u n d a m e n t a l  i m p o r t  o f  t h e  p r i v i l e g e  
w h i l e  a n  i n d i v i d u a l  i s  i n  c u s t o d y  i s  n o t  w h e t h e r  h e  i s  
,a l l o w e d  t o  t a l k  w i t h  t h e  p o l i c e  w i t h o u t  t h e  b e n e f i t  o f  
w a r n i n g s  a n d  c o u n s e l ,  b u t  w h e t h e r  h e  c a n  b e  i n t e r r o -
g a t e d .  .  .  .  V o l u n t e e r e d  s t a t e m e n t s  o f  a n y  k i n d  a r e  n o t  
b a r r e d  b y  t h e  F i f t h  A m e n d m e n t  a n d  t h e i r  a d m i s s i b i l i t y  
i s  n o t  a f f e c t e d  b y  o u r  h o l d i n g  t o d a y  ( e m p h a s i s  a d d e d ) . "  
I d . ,  a t  4 7 8 .  
I t  i s  c l e a r  t h e r e f o r e  t h a t  t h e  s p e c i a l  p r o c e d u r a l  s a f e g u a r d s  
o u t l i n e d  i n  M i r a n d a  a r e  r e q u i r e d  n o t  w h e r e  a  s u s p e c t  i s  s i m -
p l y  t a k e n  i n t o  c u s t o d y .  b u t  r a t h e r  w h e r e  a  s u s p e c t  i n  c u s t o d y  
i s  s u b j e c t e d  t o  i n t e r r o g a t i o n .  " I n t e r r o g a t i o n , "  a s  c o n c e p t u a l -
i z e d  i n  t h e  M i r a n d a  o p i n i o n ,  m u s t  r e f l e c t  a  m e a s u r e  o f  c o m -
p u l s i o n  a b o v e  a n d  b e y o n d  t h a t  i n h e r e n t  i n  c u s t o d y  i t s e l f .
4  
4  
T h e r e  i s  l a n g u a g e  i n  t h e  o p i n i o n  o f  t h e  R h o d e  I s l a n d  S u p r e m e  C o u r t  
i n  t h i s  c a s e  s u g g e s t i n g  t 1 i a t .  t h e  d e f i n i t i o n  o f  " i n t e r r o g a t i o n "  u n d e r  M i r a n d a  
i , :  i n f o r m e d  b y  t h i s  C o u r t ' s  d e c i s i o n  i n  B r e w e r  v .  W i l l i a m s ,  4 3 0  U .  S .  
3 8 7 .  - R .  I .  - ,  - ,  3 9 1  A .  2 d  1 1 5 9 ,  - .  T h i ~  s u g g e : : ; t i o n  1 s  e r r o n c - -
o u s .  O u r  d e c i s i o n  i n  B r e w e r  r e s t e d  s o l e l y  o n  t h e  S i x t h  a n d  F o u r t e e n t h  
A m e n d m e n t  r i g h t  t o  c o u n s e l .  4 3 0  U .  8 . ,  a t  3 9 7 - 3 9 9 .  T l r n t  r i g h t ,  a , ;  w e  
h e l d  i n  M a s s i a h  V .  U n i t e d  S t a t e s ,  3 7 7  · u .  S .  2 0 1 ,  2 0 6 ,  p r o h i b i t s  l a w  e n -
f o r c e m e n t  o f f i c e r s  f r o m  " d e l i b e r a t ,e l y  e l i c i t i n g > '  i n c r i m i n a t i n g  i n f o n n a t i o n  
f r o m  a  d e f e n d a n t  i n  t h e ·  a h ; e n c e  o f  c o u n s r l  a f t e r  a  f o r m a l  c h a r g e  a g a i n : : , { ,  
t h e  d e f e n d a n t  h a s  b e e n  f i l e d .  C u s t o d y  i n  s u c h  a  c a , ; e  i : : :  i r r e l e v a n t ;  i 1 1 -
d e e d ,  t h e  p e t i t i o n e r  i n  M a s s i a h  w a s  n o t  i n  c u s t o d y .  B y  c o n t r a s t ,  t h e  
r i g h t  t o  c o u n s e l  a t  i s s u e  i n  t h e  p r e s e n t  c a s e  i s  b a s e d  n o t  o n  t h e  S i x t h  a n d  
F o u r t e e n t h  A m e n d m e n t s ,  b u t  r a t h e r  o n  t h e  F i f t h  a n d  F o u r t e e n t h  A m e n d -
m e n t s  a s  i n t e r p r e t e d  i n  t h e  M i r a n d a  o p i n i o n .  T h e  d e f i n i t i o n s  o f  " i n t e r -
r o g a t i o n "  u n d e r  t h e  F i f t h  a n d  S i x t h  A m e n d m e n t s ,  i f  i n d e e d  t h e  t e r m  
" i n t e r r o g a t i o n "  i s  e v e n  a p t  i n  t h e  S i x t h  A m e n d m e n t  c o n t e x t ,  a r e  n o t  
n e c e s s a r i i y  i n t e r c h a n g e a b l e ,  s i n c e  t h e  p o l i c i e s  u n d e r l y i n g  t h e  t w o  c o n s t i ~  
t t i t i o n a l  p r o t e c t i o n ; : ;  a r e  q u i t e  d i s t i n c t .  S e e  K a m i : ; a r ,  " B r e w e r  v .  W i l l i a m s , ,  
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W e  c o n c l u d e  t h a t  t h e  M i r a n d a  s a f e g u a r d s  c o m e  i n t o  p l a y  
w h e n e v e r  a  p e r s o n  i n  c u s t o d y  i s  s u b j e c t e d  t o  e i t h e r  e x p r e s s  
q u e s t i o n i n g  o r  i t s  f u n c t i o n a l  e q u i v a l e n t .  T h a t  i s  t o  s a y ,  t h e  
t e r m  " i n t e r r o g a t i o n "  u n d e r  M i r a n d a  r e f e r s  n o t  o n l y  t o  e x p r e s s  
q u e s t i o n i n g ,  b u t  a l s o  t o  a n y  w o r d s  o r  c o n d u c t  o n  t h e  p a r t  
o f  t h e  p o l i c e  (  o t h e r  t h a n  t h o s e  n o r m a l l y  a t t e n d a n t  t o  a r r e s t  
a n d  c u s t o d y )  t h a t  t h e  p o l i c e  s h o u l d  k n o w  a r e  r e a s o n a b l y  
l i k e l y  t o  e l i c i t  a n  i n c r i m i n a t i n g  s t a t e m e n t  f r o m  t h e  s u s p e c t . "  
T h e  l a t t e r  p o r t i o n  o f  t h i s  d e f i n i t i o n  f o c u s e s  p r i m a r i l y  u p o n  
t h e  p e r c e p t i o n s  o f  t h e  s u s p e c t ,  r a t h e r  t h a n  t h e  i n t e n t  o f  t h e  
p o l i c e .  T h i s  f o c u s  r e f l e c t s  t h e  f a c t  t h a t  t h e  M i r a n d a  s a f e -
g u a r d s  w e r e  d e s i g n e d  t o  v e s t  a  s u s p e c t  i n  c u s t o d y  w i t h  a n  
a d d e d  m e a s u r e  o f  p r o t e c t i o n  a g a i n s t  c o e r c i v e  p o l i c e  p r a c t i c e s ,  
, . , , · i t h o u t  r e g a r d  t o  o b j e c t i v e  p r o o f  o f  t h e  u n d e r l y i n g  i n t e n t  o f  
t h e  p o l i c e .  A  p r a c t i c e  t h a t  t h e  p o l i c e  s h o u l d  k n o w  i s  r e a -
s o n a b l y  l i k e l y  t o  e v o k e  a n  i n c r i m i n a t i n g  s t a t e m e n t  f r o m  a  
s u s p e c t  t h u s  a m o u n t s  t o  i n t e r r o g a t i o n
6  
B u t ,  s i n c e  t h e  p o l i c e  
M a s s i a h ,  M i r a n d a :  W h a t  i s  ' I n t e r r o g a t i o n ' ?  W h e n  D o e s  i t  l \ I a t t e r ? , "  
6 7  G e o .  L .  J .  1 ,  4 1 - 5 5  ( 1 9 7 8 ) .  
5  
B y  " i n c r i m i n a t i n g  s t a t e m e n t "  w e  r e f e r  t o  a n y  s t a t e m e n t - w h e t h e r  
i n c u l p n t o r y  o r  e x c u l p a t o r y - t h a t  t h e  p r o s e c u t i o n  m a y  s e e k  t o  i n t r o d u c e  
a t  t r i a l .  A s  t h e  C o u r t  o b , ; e r v e d  i n  M i r a n d a :  
" N o  d i s t i n c t i o n  c a n  b e  d r a W l J  b e t w e e n  s t a t e m e n t s  w h i c h  a r e  d i r e c t  
c o n f e s , ; i o n s  a n d  s t a t e m e n t s  w h i c h  a m o u n t  t o  ' a d m i ~ , ; i o n s '  o f  p a r t  o r  a l l  
o f  a n  o f f e n s e .  T h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  p r o t < ' c t s  t h e  i n d i -
v i d u a l  f r o m  b e i n g  c o m p e l l e d  t o  i n c r i m i n a t e  h i m s e l f  i n  a n ~ ·  m a .n n e r ;  i t  d o e s  
n o t  d i s t i n g u i s h  d e g r e e s  o f  i n c r i m i n a t i o n .  S i m i l a r l y ,  f o r  p r e c i s e l y  t h e  s a m e  
r e a s o n ,  n o  d i s t i n c t i o n  m a y  b e  d r a w n  b e t w e e n  i n c u l p a . t o r y  ~ t a t r m e n t s  n , n d  
s t a t e m e n t s  a l l e g e d  t o  b e  m e r e l y  ' e x c u l p a t o r y . '  I f  a  s t a t e m r n t  m a d P  w e r e  
i n  f a c t  t r u l y  e x c u l p a t o r y  1 t ,  w o u l d ,  o f  c o u r s e ,  n e v n  b e  u , ; e d  b ~ ·  t h e  p r o s e -
c u t i o n .  I n  f a c t ,  s t a t e m e n t s  m e r e ! ~ ·  i n t e n d e d  t o  b e  e x c u l p < l t o r y  b ~ ·  t h e  
c l c f e n d e n t  a r e  o f t e n  u s e d  t o  i m p e a c h  h i s  t e s t i m o n ~ ·  a t  t r i a l  o r  t o  d e m o n -
s t m t c  u n t r u t h s  i n  t h e  s t a .t e m e n t .  g i v e n  u n d e r  i n t e r r o g , 1 t i o n  a n d  t l r n s  t o  
p r o v e  g u i l t  b y  i m p l i c a t i o n .  T h e s e  s t a t e m e n t , ;  a r c  i n c r i m i n a t i n g  i n  a n y  
m e a n i u g f u l  s e n : : ; e  o f  t h e  w o r d  : m d  m a y  n o t  b e  u s e d  w i t h o u t  t h e  f u l l  
w a r n i u g , ;  a n d  e f f e c t i v e  w a i v e r  r e q u i r e d  f o r  a J 1 y  o t h e r  s t a t e m e n t .  3 8 4  
U .  S . ,  a t  4 7 6 - - 4 7 7 .  
6  
T h i s  i : : ;  n o t  t o  s a y  t h a t  t h e  i n t e n t  o {  t h e  p o l i c e  i s  i r r e l e 1 · a n t ,  f o r  i t  
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s u r e l y  c a n n o t  b e  h e l d  a c c o u n t a b l e  f o r  t h e  u n f o r e s e e a b l e  r e s u l t s  
o f  t h e i r  w o r d s  o r  c o n d u c t ,  t h e  d e f i n i t i o n  o f  i n t e r r o g a t i o n  c a n  
e x t e n d  o n l y  t o  w o r d s  o r  c o n d u c t  o n  t h e  p a r t  o f  p o l i c e  o f f i c e r s  
t h a t  t h e y  s h o u l d  h a v e  k n o w n  w e r e  r e a s o n a b l y  l i k e l y  t o  e l i c i t  
a n  i n c r i m i n a t i n g  s t a t e m e n t . 7  
B  
A p p l y i n g  t h i s  s t a n d a r d  t o  t h e  f a c t s  o f  t h e  p r e s e n t  c a s e ,  w e  
c o n c l u d e  t h a t  t h e  r e s p o n d e n t  w a s  n o t  " i n t e r r o g a t e d "  w i t h i n  
t h e  m e a n i n g  o f  M i r a n d a .  1 t  i s  u n d i s p u t e d  t h a t  t h e  f i r s t  
p r o n g  o f  t h e  d e f i n i t i o n  o f  " i n t e r r o g a t i o n "  w a s  n o t  s a t i s f i e d ,  
f o r  t h e  c o n v e r s a t i o n  b e t w e e n  P a r t o l m e n  G l e c k m a n  a n d  
M c K e n n a  i n c l u d e d  n o  e x p r e s s  q u e s t i o n i n g  o f  t h e  r e s p o n d e n t .  
R a t h e r ,  t h a t  c o n v e r s a t i o n  w a s ,  a t  l e a s t  i n  f o r m ,  n o t h i n g  m o r e  
t h a n  a  d i a l o g u e  b e t w e e n  t h e  t w o  o f f i c e r s  t o  w h i c h  n o  r e s p o n s e  
f r o m  t h e  r e s p o n d e n t  w a s  i n v i t e d .  
M o r e o v e r ,  i t  c a n n o t  b e  f a i r l y  c o n c l u d e d  t h a t  t h e  r e s p o n d e n t  
w a s  s u b j e c t e d  t o  t h e  " f u n c t i o n a l  e q u i v a l e n t "  o f  q u e s t i o n i n g .  
I t  c a n n o t  b e  s a i d ,  i n  s h o r t ,  t h a t  P a t r o l m e n  G l e c k m a n  a n d  
M c K e n n a  s h o u l d  h a v e  k n o w n  t h a t  t h e i r  c o n v e r s a t i o n  w a s  
r e a s o n a b l y  l i k e l y  t o  e l i c i t  a n  i n c r i m i n a t i n g  s t a t e m e n t  f r o m  
t h e  r e s p o n d e n t . ·  ·  T h e r e  i s  n o t h i n g  i n  t h e  r e c o r d  t o  s u g g e s t  
t h a t  t h e  o f f i c e r s  w e r e  a w a r e  t h a t  t h e  r e s p o n d e n t  w a s  p e c u -
l i a r l y  s u s c e p t i b l e  t o  a n  a p p e a l  t o  h i s  c o n s c i e n c e  c o n c e r n i n g  t h e  
s a f e t y  o f  h a n d i c a p p e d  c h i l d r e n .  N o r  i s  t h e r e  a n y t h i n g  i n  
t h e  r e c o r d  t o  s u g g e s t  t h a t  t h e  p o l i c e  k n e w  t h a t  t h e  r e s p o n d -
m a y  w e l l  h a v e  a  b e a r i n g  o n  w h e t h e r  t h e  p o l i c e  ; , h o u l d  h a v e  k n o w n  t h a t  
t l i e i r  w o r d s  o r  c o n d u c t  w e r e  r e a s o n a b l y  l i k e l y  t o  e v o k e  a n  i n c r i m i n a t i n g  
r e s p o n ; , e .  F o r  e x a m p l e ,  i t  w i l l  o e  a  r a t e  c a s e  i n d e e d  i n  w h i c h  a  p o l i c e  
p r a c t i c e  d e s i g n e d  t o  e l i c i t  a n  i n c r i m i n a t i n g  r e s p o n , ; e  w i l l  n o t  b e  o n e  w h i c h  
t h e  p o l i c e  s h o u l d  h a v e  k n o w n  w a s  r e a s o n a b l y  1 i k e l y  t o  h a v e  t h a t  e f f e c t .  
7  
A n y  k n o w l e d g e  t h e  p o l i c e  m a y  h a v e  b a d  c o n c e r n i n g  t h e  u n u s u a l  S U S • ·  
c e p t 1 b i l i t y  o f  a  d e f e n d a n t  t o  n  p a r t i c u l a r  f o r m  o f  p e r ; , u a s i o n  m i g h t  b e  a n  
i m p o r t a n t  f a c t o r  i n  d e t e r m i n i n g  w h e t h e r  t h e  p o l i c e  s h o u l d  h a v e  k n o w n  
t h a t  t h e i r  w o r d s  o r  c o n d u c t  w e r e  r e a s o n a b l y  l i k e l y  t o  e l i c i t  a n  i n c r i m i n a t , . .  
i n g  s t a t e m e n t  f r o m  t h e  ; ; u s p e c t .  
--
7 8 - 1 0 7 6 - 0 P I N I O N  
H H O D E  I S L A N D  v .  I N N I S  
1 1  
c n t  w a s  u n u s u a l l y  d i s o r i e n t e d  o r  u p s e t  a t  t h e  t i m e  o f  h i s  
a r r e s t .
8  
T h e  c a s e  t h u s  b o i l s  d o w n  t o  w h e t h e r ,  i n  t h e  c o n t e x t  o f  a  
b r i e f  c o n v e r s a t i o n ,  t h e  o f f i c e r s  s h o u l d  h a v e  k n o w n  t h a t  t h e  
r e s p o n d e n t  w o u l d  s u d d e n l y  b e  m o v e d  w i t h  c o m p a s s i o n  t o  
a v o i d  i n j u r y  t o  h a n d i c a p p e d  c h i l d r e n .  G i v e n  t h e  f a c t  t h a t  
t h e  e n t i r e  c o n v e r s a t i o n  a p p e a r s  t o  h a v e  c o n s i s t e d  o f  n o  m o r e  
t h a n  a  f e w  o f f - h a n d  r e :m a t k s ,  w e  c a n n o t  s a y  t h a t  t h e  o f f i c e r s  
h o u l d  h a v e  k n o w n  t h a t  i t  w a s  r e a s o n a b l y  l i k e l y  t h a t  t h e  
r e s p o n d e n t  w o u l d  r e s p o n d  b y  o f f e r i n g  t o  d i r e c t  t h e  o f f i c e r s  
t o  t h e  s h o t g u n .  ·T h i s  i s  n o t  a  c a s e  w h e r e  t h e  p o l i c e  c a r r i e d  
o n  a  l e n g t h y  h a r a n g u e  i n  t h e  p r e s e n c e  o f  t h e  s u s p e c t .  N o r  
d o e s  t h e  r e c o r d  s u p p o r t  t h e  r e s p o n d e n t ' s  c o n t e n t i o n  t h a t ,  
u n d e r  t h e  c i r c u m s t a n c e s ,  t h e  o f f i c e r s '  c o m m e n t s  w e r e  p a r t i c -
u l a r l y  " e v o c a t i v e . "  I t  i s  o u r  v i e w ,  t h e r e f o r e ,  t h a t  t h e  r e -
s p o n d e n t  w a s  n o t  s u b j e c t e d  b y  t h e  p o l i c e  t o  w o r d s  o r  c o n -
d u c t  t h a t  t h e  p o l i c e  s h o u l d  h a v e  k n o w n  w e r e  r e a s o n a b l y  
l i k e l y  t o  e l i c i t  a n  i n c r i m i n a t i n g  s t a t e m e n t  f r o m  h i m .  
T h e  R h o d e  I s l a n d  S u p r e m e  C o u r t  e r r e d ,  i n  s h o r t ,  i n  e q u a t -
i n g  " s u b t l e  c o m p u l s i o n "  w i t h  i n t e r r o g a t i o n .  T h a t  t h e  o f f i -
c e r s '  c o m m e n t s  s t r u c k  a  r e s p o n s i v e  c o r d  i s  r e a d i l y  a p p a r e n t . '  
T h u s ,  i t  m a y  b e  s a i d .  a s  t h e  " R h o d e  I s l a n d  S u p r e m e  C o u r t  
d i d  s a y ,  t h a t  t h e  r e s p o n d e n t  w a s  s u b j e c t e d  t o  " s u b t l e  c o m -
p u l s i o n . "  B u t  t h a t  i s  n o t  t h e  e n d  o f  t h e  i n q u i r y .  I t  m u s t  
a l s o  b e  e s t a b l i s h e d  t h a t  a  s u s p e c t ' s  i n c r i m i n a t i n g  s t a t e m e n t  
w a s  t h e  · p r o d u c t  o f  w o r d s  o r  c o n d u c t  o n  t h e  p a r t  o f  t h e  p o l i c e  
t h a t  t h e y  s h o u l d  h a v e  k n o w n  w e r e  r e a s o n a b l y  l i k e l y  t o  e l i c i t  
s u c h  a  s t a t e m e n t .
0  
T h i s  w a s  n o t  e s t a b l i s h e d  i n  t h e  p r e s e n t  
' c a s e .  
8  
T h e  r e c o r d  i n  n o  w a y  s u g g e s t s  t h a t  t h e  o f f i c e r s '  r e m a r k s  w e r e  d e s i g n e c t  
t o  e l i c i t  a  r e s p o n s e .  S e e  n .  6 ,  s u p r a .  I t  t s  s i g n i f i c a n t  t h a t  t h e  t r i a l  j u d g e ,  
a f t e r  h e a r i n g  t h e  o f f i c e r s '  t e s t i m o n y ,  c o n c l u d e d  t h a t  i t  w a s  " e n t i r e l y  
u n d e r s t a n d a b l e  t h a t  [ t h e  c f f i c e r s ]  w o u l d  v o i c e  t h e i r  c o n c e r n  [ f o r  t h e  s a f e t y  
o f  t h e  h a n d i c a p p e d  c h i l d r e n ]  t o  e a c h  o t h e r . "  
9  
B y  w a y  o f  e x a m p l e ,  i f  t h e  p o l i c e  h a d  d o n e  n o  m o r e  t h a n  t o  d r i v e  p a s t  
·  t h e  s i t e  o f  t h e  c o n c e a l e d  w e a p o n  w h i l e  t a k i n g  t h e  m o s t  d i r e c t  r o u t e  t < J  
. .  
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F o r  t h e  r e a s o n s  s t a t e d ,  t h e  j u d g m e n t  o f  t h e  S u p r e m e  C o u r t  
o f  R h o d e  I s l a n d  i s  v a c a t e d ,  a n d  t h e  c a s e  i s  r e m a n d e d  t o  t h a t  
c o u r t  f o r  f u r t h e r  p r o c e e d i n g s  n o t  i n c o n s i s t e n t  w i t h  t h i s  
o p i n i o n .  
I t  i s  s o  o r d e r e d ,  
t h e  p o l i c e  , ; t a t i o n ,  a n d  i f  t h e  r e s p o n d e n t ,  u p o n  n o t i c i n g  f o r  t h e  f i r s t  t i m e  
t h e  p r o x i m i t y  o f  t h e  s c h o o l  f o r  h a n d i c a p p e d  c h i l d r e n ,  h a d  b l u r t e d  o u t  
t h a t  h e  w o u l d  : ; h o w  t h e  o f f i c l ' r s  w h e r e  t h e  g u n  w a s  l o c a t e d ,  i t  c o u l d  n o t  
s e r i o u s l y  b e  a r g u e d  t h a t  t h i s  " s u b t l e  c o m p u l s i o n "  w o u l d  h a v e  c o n s t i t u t e d  
" i n t " r r o g a t i o n "  w i t h i n  t h e  m e a n i n g  o f  t h e  M i r a n d a  o p i n i o n .  
- -
~ l t : } n . t l l U  ( ! J o u r l  o f  i 4 . t  J t t t i t . t l t  ~ h t t t g  
. a a - J r h t g t ~  ~ - Q I .  2 . l l g i ~ ,  
C H A M B E R S  O F  
. J U S T I C E  H A R R Y  A .  B L A C K M U N  
R e :  N o .  7 8 - 1 0 7 6  - R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r :  
P l e a s e  j o i n  m e .  
M r .  J u s t i c e  S t e w a r t  
c c :  T h e  C o n f e r e n c e  
S i n c e r e l y ,  
/ 1  ( ; . .  £ .  
D e c 7  2 6 ,  1 9 7 9  
-D e c e m b e r  2 7 ,  1 9 7 9  
7 8 - 1 0 7 6  R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r :  
,  
P l e a s e  i o i n  m e .  
M r .  J u s t i c e  S t e w a r t  
l f o / s s  
c c :  ' l ' h e  C o n f P . r e n c e ;  
S i n c e r e l v ,  
--
. : § u p : r . t n t t  Q f  t n t r t  o - f  U r t  ~ t h  ; § t a u s  
· ·  ' J i J a s q m g ~  ~ .  { ! f .  2 l l f f e ~ . ; l  
C H A M B E R S  O F  
J U S T I C E  W I L L I A M  H .  R E H N Q U I S T  
/  
D e c e m b e r  2 8 ,  1 9 7 9  
R e :  N o .  7 8 - 1 0 7 6  - R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r :  
P l e a s e  j o i n  m e .  
S i n c e r e l y ,  
f i ' J f t  
M r .  J u s t i c e  S t e w a r t  
C o p i e s  t o  t h e  C o n f e r e n c e  
-C H A M B E R S  O F  
-
£ ; 1 t p r t t m  ~ c u . r t  t t f  t f r t  ' J l t n i u b - j j h t l t 1 ,  
~ a s - q i n g h m .  ~ .  < q .  2 . 0 f f e J ! . , ; l  
1  
J U S T I C E  B Y R O N  R .  W H I T E  
J a n u a r y  2 ,  1 9 8 0  
R e :  N o .  7 8 - 1 0 7 6  - R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r ,  
P l e a s e  p l a c e  a t  t h e  f o o t  o f  y o u r  o p i n i o n  
i n  t h i s  c a s e  t h e  f o l l o w i n g :  
M R .  J U S T I C E  W H I T E ,  c o n c u r r i n g :  I  
w o u l d  p r e f e r  t o  r e v e r s e  t h e  j u d g m e n t  
f o r  t h e  r e a s o n s  s t a t e d  i n  m y  d i s s e n t -
i n g  o p i n i o n  i n  B r e w e r  v .  W i l l i a m s ,  
4 3 0  U . S .  3 8 7 ;  b u t  g i v e n  t h a t  j u d g m e n t  
a n d  t h e  C o u r t ' s  o p i n i o n  i n  B r e w e r ,  I  
j o i n  t h e  o p i n i o n  o f  t h e  C o u r t  i n  t h e  
p r e s e n t  c a s e .  
. } ~ n c
0
e r e l y  y o u r s ,  
.  ,  
' - ' ' . ·  
, ~  
M r .  J u s t i c e  S t e w a r t  
C o p i e s  t o  t h e  C o n f e r e n c e  
c m c  
. . .  : .  - - :  
j  
-C H A M B E R S  O f "  
J U S T I C E  J O H N  P A U L  S T E V E N S  
-
~ u p u u u  < ! f 0 1 t r i  l t f  f 4 t  ~ ! t h  ; § t a t e g  
~ r u r . f p n g h t t t .  J .  Q I .  2 l l f f e ~ ,  
J a n u a r y  3 ,  1 9 8 0  
/  
R e :  7 8 - 1 0 7 6  - S t a t e  o f  R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r :  
I n  d u e  c o u r s e  I  s h a l l  c i r c u l a t e  a  d i s s e n t .  
M r .  J u s t i c e  S t e w a r t  
C o p i e s  t o  t h e  C o n f e r e n c e  
R e s p , 1 u l l y ,  
- •  
. : § u . p u m t  Q } i r u r l  t l f  t q t  ~ b  . : § t n k s  
: W n . s q i n g t l t n ,  ~ - Q I .  2 0 f f e J t , ; J  
C H A M B E R S  O F '  
- - . ; : H E  C H I E F  J U S T I C E  
J a n u a r y  3 1 ,  1 9 8 0  
R e :  7 8 - 1 0 7 6  - R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r :  
I  j o i n .  
M r ,  J u s t i c e  S t e w a r t  
C o p i e s  t o  t h e  C o n f e r e n c e  
✓ 
. - - , " ' I l l • - ~ -
--
. i u . p u m t  ( l + t t t t r l  1 l f  t l t t  ~ h  . § h t l t s  
~ a s l p : n g t o n .  ~ .  < . q .  2 0 , 5 , ~ ~  
C H A M B E R S  O F "  
T H E  C H I E F  . J U S T I C E  
F e b r u a r y  1 ,  1 9 8 0  
R E :  N o .  7 8 - 1 0 7 6  - R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r :  
M y  m e m o  o f  t o d a y  s h o u l d  s t r i k e  " p l u r a l i t y "  
a n d  s u b s t i t u t e  " C o u r t " .  
A  F r e u d i a n  s l i p ,  n o  l e s s .  
M r .  J u s t i c e  S t e w a r t  
C o p i e s  t o  t h e  C o n f e r e n c e  
✓ 
- •  
C H A M B E R S  0 1 '  
T H E  C H I E F  J U S T I C E  
~ u p u m t  Q 1 a u r l  o f  t q t  ~ b  ~ h u t s  
~ r u r f r i n g t a n .  ~ .  Q 1 .  2 0 f f e ) ! , ~  
F e b r u a r y  1 ,  1 9 8 0  
R e :  7 8 - 1 0 7 6  - R h o d e  I s l a n d  v .  I n n i s  
D e a r  P o t t e r :  
✓ 
T h e  " I  j o i n "  c i r c u l a t e d  u n d e r  t h e  a b o v e  s t y l e  
w a s  i n t e n d e d  f o r  a n o t h e r  c a s e .  
I  c a n n o t  j o i n  t h e  o p i n i o n  b u t  w i l l  j o i n  t h e  
j u d g m e n t .  M y  c o n c u r r i n g  o p i n i o n  w i l l  b e  a r o u n d  s h o r t l y .  
M r .  J u s t i c e  S t e w a r t  
C o p i e s  t o  t h e  C o n f e r e n c e  
--
~ n p - r m u  C ! f c n r l  o f  f l r t  ~ . b  ~ h t l t , g  
C H A M B E R S  O F "  
J U S T I C E  W M .  J .  B R E N N A N ,  J R .  
~ a , g ~  ! } .  c q .  2 0 f f e ~ ~  
A p r i l  3 0 ,  1 9 8 0  
R E :  N o .  7 8 - 1 0 7 6 '  R h o d e  I s l a n d  v .  I n n i s  
D e a r  T h u r g o o d :  
✓ · 
P l e a s e  j o i n  m e  i n  y o u r  d i s s e n t  i n  t h e  a b o v e .  
M r .  J u s t i c e  M a r s h a l l  
c c :  T h e  C o n f e r e n c e  
S i n c e r e l y ,  
I ~  
I -
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